United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


nt 


hy oan tS Ans 
a 


tet 
ine 
SFI 


sane 


Lapenenee nea 7 eR aRANC 


me 
cr ool 


INDEX 


Page 
Jnitial Decision of A. L. Jordan, Examiner, July 15, 
1965 


' Report and Order of the Commission, May 16, 1966 .. 60 
Petition for Review 

Prehearing Stipulation 

Prehearing Order 

Motion For Full Evidentiary Hearing 

‘ Excerpts From Testimony and Proceedings 
Richard J. Gage 

Capt. Douglas Yates 

James Raymond Ennis 

Joseph Cicala 

Martin H. Michael 

Vincent J. Campion 

Daniel F. Hession 

Joseph M. Adelizz 

Douglas W. Binns 

Walter J. Byrne 


Exhibit 1. Statement of Richard Gage 


Exhibit 16. New York Terminal Conference Lighter- 
age Tariff No. 2 158 


Exhibit 58. New York Terminal Conference Truck 
Loading and Unloading Tariff No. 6 1 


Excerpt from Oral Argument before the Commission 
by Mr. Schlefer 165 


Excerpt from Brief of the New York Terminal Con- 
ference before the Hearing Examiner 166 


Index Continued 


Page 


Excerpt from Reply Brief of the New York Terminal 
Conference before the Hearing Examiner 167 


Excerpt from Initial Brief of Commission Hearing 
Counsel before the Hearing Examiner 168 


Memorandum from Messrs. May: and Schmeitzer to 
the Commission, April 7, 1964 169 


Excerpt from Deposition of Timothy O. May 
Excerpt from Deposition of Edward Schmeltzer 


Excerpt from New York Terminal Conference Truck 
Loading and Unloading Tariff No. 7 


Letter from Commission Secretary Lisi to Counsel for 
Petitioners, July 29, 1966 


Extract from the minutes of the Meeting of the Fed- 
eral Maritime Commission, October 10, 1963 180 


Extract from the minutes of the Meeting of the Fed- 
eral Maritime Commission, May 12, 1966 181 


IN THE 


United States Court of Appeals 


For tae Disraicr or Corumsia Crecurr 


American Export-Ispranprsen Lives, Inc., ev au, 
Petitioners, 


v. 


FeperaL Maritime Commission aNp Unrrep States oF 
America, Respondents. 


Petition for Review of Order of the 
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2 
Hearing Examiner's Initial Decision 


FEDERAL MARITIME COMMISSION 


No. 1153 


Truck anp LicuTer Loapine anp UNLOADING 
Pracrices at New York Harsor 


Failure of respondents properly to comply with the ex- 
press provisions of Agreement 8005 and the tariffs 
issued thereunder found to be in violation of Sections 
15, 16 First and 17 of the Shipping Act, 1916. 


Failure of respondents to establish and adhere to reason- 
able lighter and truck detention rules found to be in 
violation of Section 17 of the Shipping Act, 1916. 


Record instances of credit termination found not to be in 
violation of the Shipping Act, 1916. 


General level of rates in Tariff No. 6 and 14 percent rate 
increase in Tariff No. 2 not shown to be unjust or 
unreasonable in violation of the Shipping Act, 1916. 


Failure of respondents to adopt and maintain reasonable 
procedures for promptly and fairly hearing and con- 
sidering shippers’ requests and complaints found to 
be in violation of Section 15 of the Shipping Act, 1916. 


Mark P. Schlefer, John Cunningham, Richard J. Gage, 
and Robert J. Nolan for respondents. 

Herbert Burstein, Samuel B. Zinder, and Arthur Liber- 
stein for intervener Empire State Highway Transportation 
Association, Inc. 

Arthur Liberstein, and Charles Landesman for inter- 
vener Wm. Spencer & Son Corporation. 
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Christopher E. Heckman for interveners Harbor Car- 
riers of the Port of New York, James Hughes, Inc., Henry 
Gillen Sons’ Lighterage, Inc., McAllister Lighterage Line, 
: Ine, and Petterson Lighterage & Towing Corporation. 

Thomas M. Knebel for intervener Middle Atlantic 
Conference. 

' James M. Henderson, Douglas W. Binns, and Jacob P. 
: Billig for interveners Port of New York Authority and 
Export Packers Association of New York, Inc. 

D. J. Speert for intervener Brooklyn Chamber of 
Commerce. 

Leo A. Larkin, and Samuel Mandell for intervener The 
City of New York. 

Thomas R. Matias and Robert J. Blackwell as Hearing 
Counsel. 


Inrrut Decision or A. L. Jonpan, Exammven?* 


i This proceeding, as its title indicates, involves truck 
' and lighter loading and unloading practices at New York 
Harbor. 


The New York Terminal Conference (Conference) oper- 
' ates under approved Federal Maritime Commission (Com- 
mission) Agreement No. 8005, as amended, which authorizes 
i the fixing of charges for services of loading and unloading 
: freight onto or from trucks, lighters and barges at piers 
operated by the respondent Conference members. 


' On October 10, 1963, the Commission ordered an investi- 
' gation and hearing to determine whether any of the rates, 
' yules, regulations or practices of respondents violate the 
provisions of Section 15, 16, or 17 of the Shipping Act, 


1 This decision will become the decision of the Commission in the absence 
of exceptions thereto or review thereof by the Commission (Rules 13(d) and 
13(h), Rules of Practice and Procedure, 46 CFR 502.224, 502.228). 
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1916, as amended (the Act, or the Shipping Act), or in 
any manner violate the Act. The Commission’s order of 
investigation and notice of hearing appear in the Federal 
Register of October 31, 1963. Hearing was held March 9- 
April 9, 1964, in New York, N. Y. 


The order of investigation is in 7 parts. Parts (1), (3), 
and (6) relate specifically to lighters, part (2) relates spe- 
cifically to trucks, and parts (4), (5), and (7) relate gen- 
erally to both lighters and trucks. The 7 parts are num- 
bered, stated, and dealt with in sequence to correspond with 
the order of investigation. 


Pertinent parts of the Agreement and the tariffs issued 
thereunder will be quoted as the issues raised by the Com- 
mission’s order are reached for discussion. 


This decision disposes of all the issues in the proceeding 
except those which may arise in connection with certain 
terminal and stevedoring contracts subpenaed during the 
hearing on request of intervener Empire State Highway 
Transportation Association, Inc., requiring respondents 
herein to produce said contracts. The subpena has not 
yet been complied with but is now before the courts for 
enforcement on request of the Commission. The issues 
under the subpenaed contracts relate to refund of revenues 
and arise under part (6) of the Commission’s order of 
investigation. See paragraph 95 below. Disposition of 
the issues under the subpenaed contracts is reserved for 
a later supplemental decision when ripe therefor for the 
reasons stated in ‘‘Noricz or FurrHer Procepure’’ issued 
and served June 25, 1965. See the AppEnprx. 


Parties 


1. The parties are identified in the appearances. Re- 
spondents presently are 22 marine terminal operators.” 


2 Packet Shipping Corporation, and Cunard Steam-Ship Company Limited 
were dismissed as respondents March 6, and May 5, 1964, respectively. 


Background and history 


2. Some of the problems and issues in this proceeding 
were dealt with and decided in Empire State H’W’Y 
Transp. Ass’n v. American Export Lines, 5 F.M.B. 565° 
(hereinafter, Docket No. 800). Pages of background and 
history of pier operations in New York are stated in 
Docket No. 800. Some of the same interveners who par- 
ticipated in that proceeding are participating in this one; 
and 17 of the respondents in this proceeding were re- 
spondents in Docket No. 800. 


Lighterage, tariff rate-fizing 
authority, and practices 


3. Considered first are the questions presented under 
lighter loading and unloading practices as to which the 
Commission directed an investigation and hearing to de- 
termine, in part (1) of the order: 


(1) whether Agreement No. 8005, as amended, permits 
the members thereof to consult and agree with respect 
to the rates, rules and regulations contained in Light- 
erage Tariffs No. 1 and 2 or whether the rate-fixing 
authority granted by that agreement is limited to the 
fixing of rates only with respect to lighters and barges 
alongside piers; and whether the practice of assessing 
charges against lighters alongside vessels may be an 
unjust or unreasonable practice under section 17 of 
the Act. 


8 Docket No. 800—Empire State Highway Transportation Association, Inc., 
and New Jersey Motor Truck Association, Inc. v. American Export Lines, Inc., 
et al.; Docket No. 801—Truck Loading and Unloading of Waterborne Cargo 
at New York—Investigation of Rates and Practices of Parties to Agreement 
No. 8005; and Docket No, 821—In the Matter of Agreement No. 8005-1 Be- 
tween American Export Lines, Inc., American President Lines, Ltd., Bull- 
Insular Line, Inc., American Stevedores, Inc., International Terminal Operat- 
ing Co., Ine., et al. 
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4. The Agreement provides in pertinent part: 


That they [respondents] shall establish, publish and 
maintain tariffs containing just and reasonable rates, 
charges, classifications, rules, regulations and practices 
with respect to the services of loading and unloading 
of waterborne freight onto and from trucks, lighters 
and barges, and the service of storage of waterborne 
import freight on the pier (including the fixing of 
free time period), as aforesaid; ... 


5. On January 20, 1961, the Conference issued Lighter- 
age Tariff No. 1, effective February 20, 1961, and on April 
26, 1963, issued Lighterage Tariff No. 2, superseding Tariff 
No. 1 effective May 27, 1963, and increasing the rates by 
about 14 percent. These tariffs name rates, rules and 
regulations for the services of loading and unloading 
lighters and barges alongside vessels moored at piers 
operated by respondents. That is, the cargo is transferred 
between ships’ holds and lighters’ decks without having 
the goods come to rest on the terminal pier. Both of these 
tariffs were protested by the lighter interveners on the 
grounds (1) that the lighterage charges duplicate steve- 
doring charges assessed against the vessel and result in 
double payment for the same service; (2) that the tariffs 
do not state all of the terms and conditions applicable to 
the services covered by the tariffs; and (3) that the charges 
assessed are unduly high. 


6. The rates contained in Lighterage Tariff No. 2 (Tariff 
No. 2) are applicable to the service of loading and unload- 
ing derrick lighters, covered barges and deck scows (light- 
ers) alongside vessels which are moored at piers operated 
by respondents. This is called direct transfer, or over-the- 
side handling of cargo. The principal commodities handled 
this way are copper, steel, steel products, Cargo N.OS., 
and other items listed in the tariff. The tariff rates do not 
apply to bulk cargo. In point here, Tariff No. 2 provides 
that: 
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(a) The service of loading lighters shall include stowage 
of cargo aboard lighters in a safe, reasonably efficient 
manner consistent with the custom and practice in the port 
of New York. 


(b) The service of unloading lighters shall include what- 
ever movement is necessary aboard the lighter to make 
cargo accessible to the ocean vessel’s loading gear, and 
the affixing of cargo to said loading gear. 


(c) The terminal operator shall supply all labor and 
equipment necessary to properly load or unload the lighter. 


7. Tariff No. 2 states two rate classifications, one for 
shipments in excess of 100 tons (volume shipments) and 
another for shipments of 100 tons or less (less-volume 
shipments). Less-volume shipments are generally found 
on railroad lighters, and volume shipments generally are 
handled by private lightermen. Rates are quoted in cents 
per ton of 2000 pounds, except where otherwise specifically 
noted. 


8. Tariff No. 2 provides only for over-the-side handling 
of cargo. However, lighters are sometimes loaded and 
unloaded at respondents’ piers, but the tariff contains no 
rates or provisions for such service. The lighterman may 
not, on arrival at the pier, demand over-the-side loading or 
unloading. The stevedore decides whether a particular 
shipment will be handled from or to the pier or over-the- 
side for his own convenience and necessities. 


9. As to when lighters may arrive at the piers with 
their goods, the steamship companies issue permits to the 
lighterman giving a range of two dates for the lighters to 
arrive at the piers. On this permit to arrive there is no in- 
dication as to whether the cargo will be handled over-the- 
side or to the docks, because cargo loading of a vessel goes 
forward in progression, having regard to loading for dis- 
charge at several ports and order of arrival of other cargo. 
It has to be dealt with from time to time based on the ability 
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of the vessel to receive the cargo into her holds. Under the 
permit issued to the lighters the terminal operator has 
complete control of the arrival time and the time when the 
eargo will be received from the lighter. 


10. The size of the average lighter’s cargo deck is 85-90 
feet long by 30-35 feet wide. When working cargo over- 
the-side if the terminal operator places the lighter along- 
side the ship’s hatch so that the ship’s hook lands in the 
center of the lighter’s length, the drafts of cargo need be 
moved on the lighter’s deck not more than 45 feet and as 
the loading progresses that distance is shortened. Like- 
wise, in an unloading process the distance cargo is moved 
grows from a few inches to not more than 45 feet. If, to 
speed its operations, the terminal operator decides to work 
eargo from two lighters into the same hatch, the ship’s 
hook may fall at one end of each lighter. In that event, 
the greatest distance to be traveled on the lighter’s deck 
is 90 feet with shortening of the distance in the same pro- 
portion as described in the first mentioned example. 


11. When the terminal operator elects to receive the 
lighter’s cargo on the pier, delivery is seldom accomplished 
at the point where it may be lifted directly from the pier 
into the ship’s hold. In such cases, therefore, after dis- 
charge to the pier the cargo must be moved from the point 
of rest on the pier to a point of rest on the ship’s hold 
into which it is to be lifted. 


12, Sometimes the terminal operator, for his own con- 
venience, works a lighter over-the-side at night. This is 
a disadvantage to lightermen in that it causes them to incur 
overtime wages of the lighter captain and also of the 
lighterman’s foreman who checks the count of cargo with 
the terminal’s checker. 


13. The lightermen interveners state that respondents 
have not established that additional expenses are involved 
in over-the-side work not included in the steamship com- 
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pany payment (par. 16, below); that respondents’ cost 
analysis involved a strike period, failed to separate volume 
from less-volume shipments, and certain costs are pure 
estimates without any proper foundation for them; and 
that the added expenses referred to in paragraph 16, be- 
low, are covered by the stevedoring rate which constitutes 
adequate consideration for respondents’ work, and thus 
a charge to the lighterman constitutes double compensation. 


14. With respect to part (1) of the Commission’s order, 
quoted in paragraph 3, above, respondents state that the 
establishment of rates for direct transfer from lighter to 
vessel falls squarely within the terms of respondents’ 
organic agreement, quoted in pertinent part in paragraph 
4, above; that the agreement covers service at respondents’ 
terminals in the loading and unloading of waterborne 
freight onto and from lighters and barges, wherever located, 
without regard to whether moored to the pier or alongside 
oceangoing vessels; and that, even were this doubtful, 
such doubt should be resolved as here suggested; cf. Evans 
Cooperage Co., Inc. v. Board of Commissioners, 6 F.M.B. 
415, 418-19 (1961), where the Federal Maritime Board 
held that cargo transferred from barge to ocean vessel 
properly was to be regarded as subject to wharf tollage, 
notwithstanding that the cargo in question at no time passed 
over the respondents’ wharf. 


15. Respondents state that the practice of assessing 
charges against lighters alongside vessels has obtained 
since World War I, far antedating the establishment of the 
conference and issuance of a lighterage tariff; that a rate 
or practice of long standing, without challenge to its pro- 
priety, is presumed to be reasonable, and is not to be dis- 
turbed in the absence of clear and convincing evidence 
to the contrary. Sugar From Virgin Islands to United 
States, 1 U.S.M.C. 695, 697 (1938) and other cases cited. 


16. Respondents state that direct transfer between 
lighter and ship entails added expense; that working cargo 
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from the pier promotes or permits of operating economies 
on the part of respondents which are not feasible in the 
direct transfer thereof between lighter and oceangoing 
vessel; that, in addition, certain items of expense not en- 
countered in working from the pier are necessarily incurred 
in transfer to or from lighter; and that the net result 
of these factors is that loading cargo from lighter to 
vessel, and vice versa, unavoidably results in higher costs 
to the terminal operator, justifying the tariff charge. 
Some of the added expenses in direct loading and unload- 
ing of lighters, as against working cargo to or from the 
pier, stated by respondents are: lower productivity, less 
working space, necessity to break cargo out of stow on 
the lighter resulting in slow operations, less utility of 
mechanical equipment, re-rigging of gear for working 
over-the-side (some $80) not compensated in the stevedor- 
ing rate, idle gang time while uncovering the hatch on 
hatch lighters, and shifting lighters. Thus, respondents 
state, it is reasonable for them to assess a charge for this 
direct transfer between lighters and oceangoing vessels; 
that in calculating its bid rate for stevedoring, the terminal 
operator takes into account (as a deduction from its bid) 
the anticipated revenue from lighters for working cargo 
over-the-side; and that the lightermen’s contention as to 
double compensation is without merit. J. G. Boswell Co. 
v. American-Hawaitian 8.8. Co., 2 U.S.M.C. 95 (1939). 


17. Respondents state that the shipper pays the lighter- 
men for transportation to or from the vessel and the 
lightermen’s rate to the shipper is the same whether the 
eargo is handled over-the-side or at the pier; that the 
lighterman, when the cargo is worked over the side, pays 
the charge under Tariff No. 2, but he pays only once; 
that if the cargo is handled to or from the dock, he pays 
no tariff charge therefor, but instead he employs labor to 
perform the work, either directly or through Spencer.‘ 


4 Spencer identified in pars. 52 and 53, below. 
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Thus, respondents state, neither the shipper nor the lighter- 
man pays a double charge.® 


18. The position of Hearing Counsel, for all practical 
purposes, is encompassed in the following discussion and 
conclusions in this part of the proceeding, part (1), except 
as otherwise stated. 


19. The practice of moving cargo directly between lighter 
and vessel is one of the contested lighterage issues in this 
proceeding. The terminal operator charges the lightermen 
under Tariff No. 2 for services rendered in connection 
with this operation. 


20. In Sun-Maid Raisin Growers Ass’n. v. United States, 
the United States District Court for the Northern District 
of California stated: 


“<It is well established and is conceded that the duty 
of moving freight from the place of delivery on the 
dock to the ship’s tackle and thence to a place on the 
dock at the port of delivery is a part of the duty of 
the carrier transporting the freight from port to port 
... and in the absence of a special handling charge the 
freight rate would cover this duty. That is to say, 
the freight rate would cover the stevedoring charge.’’ 
33 F. Supp. 959, 961 (1940), aff’d 312 U.S. 667. 


21. The record in this proceeding reflects the assump- 
tion of this duty by ocean carriers serving the port of 
New York. By custom in New York, the ocean carrier 
assumes that responsibility of removing import cargo from 
the point beneath the ship’s hook on the pier’s stringpiece 
to the final place of rest on the pier at which point the 
cargo is tendered to the consignee. Traditionally, the place 
of rest is a location on the pier where cargo conveniently 
may be stored for the period of free time as it awaits final 
delivery to the consignee. In the case of export cargo, the 


5 Also discussed under part (2). 
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process of course is reversed—the shipper or his bailee is 
responsible for the deposit of cargo at the place of rest 
where the ocean carrier receives it for transportation. 


922. The transition between the place of rest and the 
ship’s hold may be accomplished by the carrier itself or 
by the terminal operator. The usual practice in New 
York is for piers to be leased—in a few cases by the carrier 
or more often by a terminal operator. In the former case, 
the ship hires longshoremen itself executing terminal func- 
tions or contracting terminal work out, and in the latter 
ease, the terminal operator leases the pier and assumes 
terminal duties under contract with the lines being serviced 
at that pier. In some cases the terminal operator under- 
takes to perform both stevedoring work and terminal work, 
and there are some cases where two contractors will be on 
a pier, one doing stevedoring: exclusively and the other 
engaging only in terminal work. 


23. Witnesses drew sharp distinctions between opera- 


tions that are stevedoring in character and those that are 
terminal operations. In the case of import cargo, steve- 
doring may be defined as the process of breaking cargo 
out of stow in the ship’s hold, lifting the cargo from the 
vessel and depositing it on the pier’s stringpiece and then 
carting it by hilos to the place of rest designated by the 
stevedore; for export, the process is reversed beginning 
at place of rest and ending at vessel’s hold. This entire 
operation is performed by the stevedore’s gang unit of 
21 to 23 longshoremen and includes an element of sorting. 
Stetvedoring is done for the account of the steamship com- 
pany and the stevedore is paid for his service by the ship. 
Loading and discharging the vessel is the ship’s responsi- 
bility performed in its stead by the independent contract- 
ing stevedore and the process begins and ends at the place 
of rest. The terminal function aside from strict stevedor- 
ing was described as an assisting process and could be said 
to include everything not deemed stevedoring. Included 
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in terminal functions are watching, coopering, checking, 
clerking and breaking down cargo for weighers. In analyz- 
ing the substance of a series of operations in order that 
responsibilities can be fixed it is essential that proper 
distinctions be made. The Commission expressed this view 
in Terminal Rate Increases—Puget Sound Ports, 3 U.S.M.C. 
21, 23, where it stated: 


We are of the opinion that there should be uniform and 
clear definitions of various terminal services, and a 
clear and inclusive list of the specific activities con- 
tained in each definition in order to enable terminal 
operators, the shipping public, carriers, and us to de- 
termine whether each service is bearing its fair share 
of the cost load. 


In deciding the various issues in this case it is neces- 
sary at all times to keep in mind that the respondents 
are terminal operators that form an intermediate link 
between the carriers and the shippers or consignees, 
and that in consequence the operators are performing 
some services for the carriers and other services for 
the shippers. In view of the fact that there are so 
many different methods of furnishing terminal facili- 
ties to carriers and of furnishing or not furnishing 
the labor to work those facilities, it is necessary to 
distinguish those services which are attributable to the 
transportation obligations of the carrier from those 
which are not. 


24. The terminal operator who offers the widest range 
of services available serves two interests. The ocean car- 
rier is served when the terminal performs the carrier’s 
undertakings—stevedoring and those ancillary duties com- 
prising the terminal operation, and the terminal operator 
serves cargo in the performance of such services which 
embrace cargo’s responsibilities. 
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Direct transfer of cargo 


25. The direct transfer issue involves both lighters and 
trucks and is seen in those situations where cargo moves 
directly between the deck of a lighter and the vessel or 
directly between the trailer of a truck and the hold of a 
vessel (trucks discussed under part (2), below). Con- 
tainerized freight as well as heavy lifts are peculiarly 
susceptible to direct handling. As to lighter cargo, the 
direct operation is seen when the lighter is moored offshore 
from a vessel itself moored to the pier and the ship’s tackle 
is dropped to the deck of the lighter where tackle is at- 
tached to the cargo and the draft is then taken directly 
into vessel’s hold. Terminal operators performing this 
operation charge the lightermen under Tariff No. 2, as 
before stated. Whether such charge is proper depends on 
whether direct transfer is within or without the ambit of 
stevedoring. 


26. Hearing Counsel state that, to a large extent, they 
agree with the lightermen in their contention that over-the- 
side work is stevedoring, but that it further appears that 
the deck of a lighter is more than a place of rest; that it 
is the place where cargo is broken from stow in the 
case of export and where cargo is placed in stow on 
import; and that operations such as breaking stowage 
and trimming a lighter cannot be deemed to be steve- 
doring functions but must, they believe, be regarded 
as services rendered cargo to complete the tender of 
export cargo to the ship and in the case of import cargo, 
services rendered the initial step in receiving cargo. Hear- 
ing Counsel state that as regards ‘‘over-the-side work’’ 
there is only one possible place of rest on a lighter’s deck 
and that is the point at which ship’s tackle may be at- 
tached to any given piece of cargo; that from such point 
to the vessel’s hold, the stevedore is performing a steve- 
doring function the cost or expense of which cannot be 
levied against the lightermen; and that the extent to which 
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the terminal collects charges for the stevedoring portion 
of over-the-side work it is a double charge, and the collec- 
tion of that charge is an unjust and unreasonable practice 
under Section 17 of the Shipping Act. 


27. Hearing Counsel state that the lighterman should 
have the option of either utilizing his own employees or 
those of the terminal in stowage and breaking of stow on 
the lighter’s deck; that in the former instance, no charge 
would be assessable against the lighter for although long- 
shoremen would be under ship’s hook on the lighter’s deck, 
the service performed by the terminal would be in the 
nature of stevedoring only; that in the latter instance, a 
charge would accrue against the lighterman for the serv- 
ices performed by the additional terminal employees on 
the lighter’s deck; and that sufficient authority exists in 
Article 1 of Agreement No. 8005 (par. 4, above) to perform 
and charge for the service. 


28. Hearing Counsel state that a modification of Tariff 


No. 2 setting forth charges for services other than steve- 
doring when performed by the terminal at the request of 
the lighterman would be proper. 


29. Hearing Counsel, regarding their conclusions, state 
that although a carrier can divide a rate and make a sep- 
arate charge for ‘‘handling’’, J. G. Boswell Co. v. Ameri- 
can-Hawaiian S.S. Co., supra, by custom and practice, this 
is not done in New York; that cargo pays the carrier for 
stevedoring through the ocean freight rate, and the steve- 
dore is compensated for his services, in turn, by the carrier; 
and that an element in the cost of transportation, direct 
transfer, like stevedoring generally, is a matter between 
carrier and cargo. 


30. Decided first are the questions raised by part (1) 
of the Commission’s order (par. 3, above); namely, does 
respondents’ rate-fixing authority under Agreement No. 
8005, as amended, include the right to establish charges 
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for transfer from lighters direct to oceangoing vessels or 
does the authority extend only to transfer of such cargo 
between lighters and piers; and whether the practice of 
assessing charges against lighters alongside vessels may 
be an unjust or unreasonable practice under Section 17 
of the Act. The pertinent part of the Agreement is quoted 
in paragraph 4, above. It is clear that the services de- 
scribed in the quoted part of the Agreement apply to such 
services ‘‘on the pier’’, and no reference is made to such 
services from lighters direct to oceangoing vessels. There- 
fore, the Agreement, as amended, does not permit the 
members thereof to consult and agree with respect to the 
rates, rules and regulations contained in Lighterage Tariffs 
Nos. 1 and 2; the rate-fixing authority granted by the 
Agreement is limited to the fixing of rates only with re- 
spect to lighters alongside piers ; and the practice of assess- 
ing charges against lighters alongside vessels is an unjust 
or unreasonable practice in violation of Section 17 of the 
Act. 


31. The direct loading and unloading of vessels at New 
York includes stowage and breaking of stow on the lighter 
and is a stevedoring service for which the ocean carrier 
is responsible. The ship pays the stevedore for performing 
this service with the cost of it ultimately being borne by 
cargo through the payment of a single, inclusive ocean 
freight rate. Under the practice of direct transfer of 
eargo at New York between lighter and vessel the service 
is entirely stevedoring; and when the terminal operator 
assesses a charge under Tariff No. 2 for such direct trans- 
fer, cargo is paying a double charge for a single service 
which is unjust and unreasonable in violation of Section 17 
of the Act. 


Trucking 


32. Considered next are the questions presented under 
truck loading and unloading practices referred to in part 
(2) of the Commission’s order: 


(2) whether Agreement No. 8005, as amended, permits 
the parties thereto to amend the definition of truck 
unloading in Truck Loading and Unloading Tariff No. 
6, to include the vessel itself as a ‘‘place of rest’’; 
whether such definition, if authorized by the confer- 
ence agreement, may result in an unjust or unreason- 
able practice in violation of section 17 of the Act; and 
whether the parties to Agreement No. 8005 engaged 
in that practice even prior to the amended definition. 


The Agreement in pertinent part is quoted in paragraph 
4, above. 


33. Consignors and consignees of waterborne freight 
moving in ocean commerce dispatch trucks to the piers in 
order to deliver or receive their shipments. In 1962, the 
Port of New York handled 13,901,942 long tons of general 
cargo, approximately 85 percent of which was moved to and 
from the piers by motor carriers. The remainder was 
moved by lighters and railroad cars. 


34. Import freight is discharged from a vessel by steve- 
dores (who generally are the respondents) and, thereafter, 
it is sorted and stacked at a point of rest on the pier and 
then moved to a vehicle and placed thereon by the respond- 
ents. In the case of export freight, the same operation is 
performed prior to loading aboard a ship, except that the 
motor carrier has the option to unload the vehicle. 


35. Generally speaking, upon arriving at a pier, the 
driver first receives a gate pass and thereafter his papers 
are checked. If found in good order, his vehicle will be 
placed on the pier in order to receive or deliver the cargo. 
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36. The Conference has on file Truck Loading and Un- 
loading Tariff No. 6, F.M.C.—T. No. 7, (Tariff No. 6) 
naming rates, rules and regulations for loading and unload- 
ing trucks at piers operated by the Conference members. 
On July 19, 1963, the Conference issued a First Revised 
Page 3 to Tariff No. 6, Item 3, 2, A, effective August 19, 
1963, which amended the definition of truck unloading to 
provide that such service ‘‘shall mean the service of re- 
moving cargo from the body of the truck to the dock vessel 
or other terminal facility designated by the Terminal 
Operator ...”. The previous definition covered the re- 
moving of cargo from the truck ‘‘to place of rest desig- 
nated by the Terminal Operator...’’. By this amendment 
the tariff provision for truck unloading was modified to 
delete reference to the place of rest and to expressly include 
the vessel as the place of immediate destination. The 
purpose of the amendment is to permit respondents to 
assess truck unloading charges on direct movement of 
cargo between truck and vessel. Truckers have protested 
the practice on the ground that such movement is not prop- 
erly ‘‘truck unloading’, since ‘‘place of rest’’ cannot be 
construed as the vessel itself. 


37, Arising here is the question of whether Agreement 
g005, as amended, permits respondents to include the 
vessel as the place of rest thus bringing direct transfer 
of cargo from trucks within the zone of services chargeable 
to the truckman. This issue is somewhat like the lighter- 
age question; and much of the discussion and findings 
stated above with respect to lighter direct loading and 
unloading, stevedoring, place of rest, terminal functions, 
and steamship functions apply with equal force to trucking 
and need not be repeated. 


38. Respondents state that Agreement 8005, quoted in 
pertinent part in paragraph 4, above, authorizes the service 
referred to in the tariff of ‘‘removing cargo from the body 
of the truck to the... vessel. ..’’, and that it is just 
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' and reasonable to make a charge for such direct transfer 
of cargo; that to refrain therefrom would ignore the dis- 
ruption of pier operations, reduced efficiency, and resultant 
greater expense to respondents consequent to placing a 
truck under ship’s hook; that it would result in granting 
the truckers a windfall at the expense of respondents, with 
no compensating benefits to shippers since the trucker’s 
' rate to its shipper includes truckloading and unloading; 
and that contrary to interveners’ assertion, it does not 
result in a double charge. 


39. The Port of New York Authority and The Export 
Packers Association, interveners, (Port Authority and Ex- 
' port Packers) state that direct transfer of cargo from 
truck to vessel is a stevedoring service paid for by the 
vessel, and in turn, by the shipper in the ocean freight 
rate; and that the unloading charge simply compels the 
shipper to pay twice for precisely the same service. The 
' Port Authority and Export Packers further state that 
direct transfer is an efficient method of handling cargo; 
that it does not involve additional costs and, if it did, they 
: should be paid by the steamship line and are irrelevant 
to this proceeding; that direct transfer is especially im- 
portant in the movement of heavy lift and container cargo; 
that container service at New York is growing and has 
great potential; and that the unloading charge here involved 
i presents a very substantial obstacle which could be dis- 
astrous to such growth. 


40. The Port Authority’s Traffic Manager testified that 
the direct transfer charge is a direct obstacle to the de- 
velopment of container service, and that the effect of the 
charge will be to divert cargo to Philadelphia and Balti- 
more, competitive North Atlantic ports, where no such 
direct transfer charge is made. 


41. Respondents state that container cargo is not hamp- 
ered by the direct transfer charge; that since the charge 
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applies to all truckborne cargo, it is clear that container 
cargo has not been singled out for different treatment than 
cargo generally; and that possible diversion of container 
cargo from New York through Philadelphia, contended by 
the Port Authority, is offset by better suitability to con- 
tainer cargo of the New York piers than those at Phila- 
delphia. In view of the ultimate conclusions herein, it is 
unnecessary to discuss the container cargo question further. 


42. Hearing Counsel state that direct transfer of cargo 
between truck and vessel is obviously a stevedoring opera- 
tion; that cargo has fulfilled its obligation of making itself 
available to the vessel at a convenient point, and when 
eargo’s truck has positioned itself beneath ship’s hook, no 
service has been rendered to either the ship or the cargo 
by the terminal until the hook is attached which act is 
clearly an element of stevedoring; that conversely, on im- 
port cargo, the stevedore’s last contact with the cargo is 
when ship’s tackle is detached after deposit on the truck’s 
bed; that the entire operation is on behalf of the ship in 
support of its obligation to unload; that the bed of the 
truck may here be construed as the fictional place of rest 
as it is here that stevedoring begins and ends; and that 
the stevedore is reimbursed for this service under his 
stevedoring contract with the ship, and the collection of 
charges from the trucker for this service under Tariff 
No. 6 constitutes a double charge for a single service. This 
practice, Hearing Counsel state, is unjust and unreasonable 
in violation of Section 17 of the Act. 


43. As to whether Item 3, 2, A, of Tariff No. 6 can 
impliedly designate the vessel itself as the place of rest, 
Hearing Counsel state that stevedoring begins or ends 
with the vessel; that hence, the vessel is always within 
the scope of the stevedoring process; that the place of rest, 
on the other hand is the transition point between two 
responsibilities; that obviously cargo’s responsibility can- 
not extend into the vessel’s hold; and that the use of the 
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term ‘‘vessel’’ in the tariff item referred to is improper, 
and must be deleted. 


44, Respondents in reply, state that without conceding 
the validity of Hearing Counsels’ position, a charge by the 
terminal operator in respect of direct transfer is neverthe- 
less reasonable and lawful; and that since direct transfer 
from truck to vessel disrupts pier operations and subjects 
respondents to additional expense they are entitled to re- 
coup from the truckers the cost and value of the privilege 
or use so made available. 


45. Decided next are the three questions raised in part 
(2) of the Commission’s order quoted in paragraph 32, 
above. Taking them up in sequence, Agreement No. 8005, 
quoted in pertinent part in paragraph 4, above, does not 
permit respondents to amend the definition of truck un- 
loading in Tariff No. 6, to include the vessel itself as a 
“place of rest’? because there is no language in the Agree- 
ment indicating such permission; because ‘‘place of rest’’ 
designated by the terminal operator means a specified area 
on the dock reserved for the receipt of export cargo for 
a particular ship and segregated as to ports of call of that 
particular ship; and because lifting cargo from a truck by 
ship’s tackle to ship’s hold is a stevedoring service, rather 
than a truck unloading service as defined in the tariff. 
As so defined, the term applies to the ordinary and usual 
removal of cargo from the body of the truck to some place 
of rest on the terminal premises prior to lifting it into 
the ship. Respondents may not circumvent this fact by 
designating the ‘‘place of rest’’ as on board the ship. In 
Terminal Rate Structure—California Ports, 3 U.S.M.C. 
57, 59 (1948), the Commission stated that ‘‘The point of 
rest is the location at which the inbound eargo is deposited 
and outbound cargo is picked up by the steamship com- 
pany’. This definition gives the term a reasonable and 
generally accepted meaning. It contemplates that the 
“‘place of rest’’ is occupied by the cargo prior to the time 
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when it is lifted into the ship by ship’s tackle. The same 
definition has traditionally and consistently been applied 
by the Commission’s predecessors. In Terminal Rates and 
Charges at Seattle of Alaska S.S. Co., 2 U.S.M.C. 660 
(1942), the Commission made the clear distinction in dis- 
cussing handling charges when it stated: 


Handling charges are made for moving freight between 
place of rest on the wharf and ship’s sling. 


In Terminal Rate Increases—Puget Sound Ports, supra, 
p. 25, the Commission stated: 


The imposition of a wharfage charge against the cargo 
can be justified only on the principle that the carrier, 
or the terminal operator on the carriers behalf, does 
not actually take possession or deliver up possession 
of the cargo other than at place of rest on the pier as 
distinguished from the end of ship’s tackle. Between 
that place and the entrance to or the exit from the 
pier the cargo is using the pier to get into position 
to utilize the carrier’s facilities or has finished the 
use thereof. 


46. Thus the direct transfer of cargo between trucks 
and vessels, as in the case of lighters, is a stevedoring serv- 
ice for which the ocean carrier assumes responsibility. 
The ship pays the stevedore for performing this service 
in its stead with the cost of the service ultimately being 
borne by cargo through the payment of a single, inclusive 
ocean freight rate. When the terminal operator assesses 
a charge under respondents’ Tariff No. 6 for a direct 
transfer between truck and vessel, cargo is paying a double 
charge for a single service; and the practice of assessing 
this charge is unreasonable in violation of Section 17 of 
the Act. 


47. Such charges are not within the scope of the Con- 
ference Agreement. Therefore, respondents exceeded their 
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authority, in violation of Section 15 of the Act in fixing 
and assessing such charges. Even if such charges were 
within the scope of the Agreement (8005) they would con- 
stitute an unreasonable practice in violation of Section 17 
of the Act, since such charges duplicate stevedoring charges 
assessed for the same service. In addition, such charges 
subject a particular description of traffic to undue or un- 
reasonable prejudice or disadvantage in violation of Sec- 
tion 16 First of the Act. Accordingly, the use of the term 
‘vessel’? in Item 3, 2, A, of respondents’ Tariff No. 6 
should be removed from the tariff. 


48. The last question in part (2) of the Commission’s 
order inquires whether the parties to Agreement No. 8005 
engaged in the practice referred to (assessing truck unload- 
ing charges for ‘‘direct transfer’’) prior to the amended 
definition. In this connection, the tariff amendment, as 
before stated, became effective on August 19, 1963, The 
record shows that there were four such instances prior to 
August 19, 1963, and that the charges so assessed were 
either refunded or waived by the respondent terminal in- 
volved. Technically, these four instances constituted vio- 
lation of Sections 15, 16 First and 17 of the Act for the 
same reasons stated above respecting vessel as place of 
rest and direct service charge. In view of the disposition 
of these instances, however, it is unnecessary to consider 
them further. 


Lighterage, tariff failure to include 
rates for certain services 


49. Considered next are the questions presented under 
Tariff No. 2 regarding failure of respondents to file a 
tariff including rates assessed against lighters loaded or 
unloaded alongside piers. These questions arise under 
part (3) of the Commission’s order: 


(3) whether the failure of the parties to Agreement 
No. 8005 to file a Tariff including rates assessed 
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against lighters and barges alongside piers (as dis- 
tinguished from alongside vessels) is a violation of 
section 15 of the Act and of Article 4 of Agreement 
No. 8005, as amended. 


50. Agreement 8005 in pertinent part is here quoted: 


That all published tariffs of rates, charges, classifica- 
tions, and all rules and regulations covering their ap- 
plication, and additions thereto and changes therein, 
applicable to the services referred to in this Agreement, 
and copies of all Minutes of Meetings and true and 
complete records of all affirmative and negative actions 
of the parties, pursuant to or giving effect to this 
Agreement, shall be furnished promptly by the Agent 
to the governmental agency charged with the admin- 
istration of Section 15 of the U.S. Shipping Act 1916, 
as amended. 


51. As stated in paragraph 8 above, Tariff No. 2 contains 
no rates or provisions for the service of loading or unload- 
ing lighters alongside piers, unless it can be contended that 
the following provision quoted from the tariff relates to 
such service: 


Services not specifically mentioned in this tariff shall 
be performed only upon individual negotiation and 
at rates so negotiated. 


52. While it is a small part of respondents’ terminal 
services, lighters are sometimes loaded or unloaded to or 
from the piers by the terminal operator. In most instances, 
however, this service is performed by Wm. Spencer & Son, 
Corporation (Spencer). Spencer is engaged in the han- 
dling of lighterage freight to and from lighters to and from 
steamship piers in the Port of New York on behalf of rail- 
roads and other companies. Spencer has no tariff and 
rates for his services are negotiated. 
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53. If the lighter is worked to or from the pier the 
lighter operator moves the cargo between the lighter and 
a place of rest on the pier. The men who perform this 
work are paid by the lightermen. The lightermen also 
own or rent the machinery involved. Spencer has his own 
employees who move from pier to pier; they are members 
of the International Longshoremen’s Association (ILA). 
In some instances it is not convenient for Spencer to use 
his own employees for this operation and, in such instances, 
the terminal operators are requested to supply the labor 
on a contract basis. 


54. In most cases the lighterman can take the cargo off 
or put it on the pier; if not, he hires Spencer. When the 
lighterman must move cargo between the pier and lighter 
he sometimes arranges to use Spencer’s employees, and 
sometimes he contracts with the treminal operators just 
as Spencer does. On such occasions when the terminals 
perform the service they do it on a “‘labor-supplied”’ or 


‘‘contract’’ basis. Respondents state that when this is 
done it is not within Tariff No. 2; and that they have no 
agreement among themselves as to what this charge will be. 


59. Respondents state that in these circumstances there 
is no occasion for them ‘‘to file a tariff including rates 
assessed against lighters and barges alongside piers .. .’’; 
and that since they have no agreement concerning this 
activity and have no rates therefor, the Commission is 
without jurisdiction to require them to file a tariff. 


56. Spencer’s Executive Vice President testified that the 
filing of tariffs by terminal operators for the lighter/pier 
operation would be detrimental generally and detrimental 
to Spencer specifically, because (1) loading and unloading 
of lighters alongside piers is important to Spencer, (2) 
it represents a very small item to the terminal operators, 
and (3) quotation by the terminal operators of lower tariff 
rates than Spencer now negotiates would force Spencer to 
meet or undercut the tariff to the detriment of Spencer 
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with the possibility that Spencer would be forced from 
the business. 


57. Hearing Counsel state that Spencer’s position has 
no bearing on the mandates of Section 15 of the Act; that 
if the facts are such as to invoke Section 15, the compul- 
sion of the statute automatically follows; that the under- 
lying purpose, however, of Section 15 as with all sections 
of the Act is to foster sound and effective regulation; that 
the terminals only very rarely engage in lighter/pier 
operations; and that no useful regulatory purpose would 
be served by requiring respondents to file tariffs for work- 
ing lighters to and from piers, and their failure to do so 
is not a violation of Section 15 of the Act. 


58. Because a terminal service is not regularly performed 
or because it is only infrequently performed does not re- 
lieve those performing it from the obligation of making 
clear in their tariffs what the uniform charge for the serv- 
ice will be. 


59. Respondents’ Tariff No. 4, considered in Docket No. 
800, contained a provision: 


“that cargo weighing over 6,000 pounds per piece is 
subject to a negotiated rate. This provision was 
adopted by the terminals because most of them have 
equipment capable of handling a maximum of 6,000 
pounds. When heavier pieces must be loaded, outside 
firms must be empolyed to bring in heavy-lift equip- 
ment. No standards have been set as to how the indi- 
vidual terminal is to interpret these and other dis- 
eretionary provisions of the tariffs.” 


60. In connection with tariffs containing provisions for 
negotiated rates, the Commission held in Docket No. 800, 
page 590, as follows: 


“Tariff No. 4 provides for an extra charge for 
loading or unloading cargo weighing more than 6,000 
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pounds per piece, such charge to be determined by 
negotiation. ... The tariff provides no standards 
by which individual member terminals will be guided 
in determining this special charge.’ 


“The provisions of respondents’ tariff should be 
reasonably clear and precise in order that its applica- 
tion will be understood by the terminals, the truckers, 
and the general public, and so that charges will be 
uniform as between shippers similarly situated. We 
consider a tariff provision such as this one, under which 
it is impossible to know what a charge will be or how 
it will be determined, to be an unjust and unreason- 
able practice in violation of section 17 of the Act. 
We will insist that this provision be modified by the 
inclusion of reasonable standards by which the indi- 
vidual terminals will determine this extra handling 
charge uniformly.’’ 


61. The failure of respondents, therefore, to file a tariff 


including rates assessed against lighters alongside piers 
(as distinguished from alongside vessels) is a violation 
of Sections 15 and 17 of the Act and of Article 4 of Agree- 
ment No. 8005, as amended (Article 4 quoted in paragraph 
50, above). 


62. Considered next are the questions presented as to 
whether respondents’ tariffs state all of the terms and 
conditions applicable to the services covered by said tariffs. 
These questions arise under part (4) of the Commission’s 
order: 


(4) whether the tariffs filed with the Commission by 
the parties to Agreement No. 8005 state all of the 
terms and conditions applicable to the services covered 
by said tariffs; whether any of the terms and condi- 
tions go beyond the routine rate-making authority 
granted by Agreement No. 8005, as amended, and thus 
require independent section 15 approval; and if so, 
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whether such terms and conditions should be approved, 
disapproved or modified pursuant to section 15 of 
the Act. 


63. The issues raised in this part (4) are encompassed 
by the findings and conclusions made in the other parts 
herein of the Commission’s order. 


64. Considered next are questions relating to Section 16 
First of the Act. These questions arise under part (5) of 
the Commission’s order: 


(5) whether any of the rates, charges, rules or regula- 
tions contained in the tariffs filed with the Commission 
by the parties to Agreement No. 8005 result in any 
undue or unreasonable preference or advantage or any 
undue or unreasonable prejudice or disadvantage in 
violation of section 16 First of the Act. 


65. The questions dealt with in this part are discussed 
in sequence as follows: 


Railroad heavy lift freight, free handling of; Lighter 
detention, and Truck detention. 


Railroad heavy lift freight, 
free handling of 


66. Tariff No. 2 contains the following provision: 


“‘There shall be no charge for the loading or unload- 
ing of single pieces of cargo weighing 6 tons to 35 tons, 
inclusive, providing said cargo is received from or 
destined to a railroad.’’ 


67. As to this subject, respondents state that the ap- 
parent preference for railroad traffic and discrimination 
against private lighter traffic suggested by the tariff pro- 
vision never materialized in the record; that there is no 
evidence that heavy lift, from 6 to 35 tons, has ever moved 
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on private lighters or other than via railroad lighters; and 
that no change should be made in the tariff in this respect. 
Respondents argue that discrimination and preference do 
not exist in the abstract, and that the absence of an actual 
or potential movement disadvantaged by the tariff pro- 
vision eliminates the issue. Ponce Cement Corp.—Rates 
and Operations, 4 F.M.B. 603, 608 (1955) and other cases 
cited. 


68. As to respondents’ claim that discrimination cannot 
exist in the abstract, Hearing Counsel state that it can; 
that when no reparation award is being sought, it is not 
necessary to show that legal damages have been sustained 
by any party; and that the only issue is the fact of the 
discrimination. Int’l Trading Corp. v. Fall River Pier 
Line, Inc., 7 F.M.C. 219 (1962). Here, Hearing Counsel 
state, the fact exists on the pages of Tariff No. 2, and 
as such, is condemnable by the Commission. 


69. Hearing Counsel state that the selective treatment 


given heavy lift cargo originating with or destined to rail- 
road lighters is clearly preferential and discriminatory; 
that since the cargo in issue here is in the heavy lift 
category, it may be that no service in addition to the at- 
taching of tackle is required; and that if so, no charge 
should be assessed, and the language of preference appear- 
ing in the tariff is without meaning. 


70. Hearing Counsel state that the operation here in- 
volved is a stevedoring function and, in keeping with their 
earlier conclusions on direct transfer, a separate charge 
for this service is improper; that the free handling or 
heavy lifts originating with or destined to railroads is a 
practice which is preferential and discriminatory in its 
present context, but being a stevedoring operation, no 
charge should be made for this service in the future. 


71. Private lighter owners compete with railroads for 
the carriage of freight and should get the same treatment 
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afforded to railroads. The tariff provides that no service 
shall be performed without charge. It also provides for 
assessment of charges to private lighters for direct service 
and no charge to railroad lighters for the same service. 
For these reasons and those stated by Hearing Counsel, 
respondents’ assessment of charges under the tariff to 
private lighters while handling railroad lighters free vio- 
lates Sections 16 First and 17 of the Shipping Act. 


Lighter detention 


72, As before stated, lighters arriving at piers do not 
know until arrival how they will be worked (over-the-side 
or at the pier), and when worked over-the-side long de- 
lays are frequent. The lighter might be detained several 
hours or even a matter of days, being worked sporadically 
throughout day and night. The result sometimes is that 
the lighter incurs additional costs through overtime of 
the lighter captain and lighter foreman plus wharfage 
charges with the lighter itself being detained for an inde- 
terminable period, and when the lighterman has to hire 
a lighter for another job in the place of a delayed one, 
reasonable rates are shown to be $80 per day each for scows 
and covered barges and $90 per day for stick lighters. 


73, Vessels are worked by plan in which stowage, itiner- 
ary, vessel trim or balance and such matters play a role. 
Thus vessel loading and discharging are in such order and 
in such amounts as suits the convenience of the vessel and 
the stevedore working the vessel. Most cargo is unaffected 
by such matters. In the case of export cargo, for example, 
cargo can be worked from the pier as seen fit by the steve- 
dore, and no third party is affected by the process of 
selection. For the lighterman, however, whose lighter is 
being worked over-the-side, the selection process is im- 
portant as his equipment and his employees must stand by 
for the time it takes to complete the work—in many cases 
to his cost detriment. 
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74. Respondents state that they pay demurrage on rail- 
road lighters; and that the detention bills of the private 
lightermen are turned over to the steamship companies, for 
the reason that the delay involved normally is caused by 
the carrier rather than by the terminal operator. Re- 
spondents state that it is their understanding that the 
private lightermen’s bills for detention are paid by the 
steamship companies; and that, accordingly, the private 
lightermen are not prejudiced by the terminal operators 
not doing so. 


75. Hearing Counsel state that respondents do not ap- 
pear to contest the propriety of the detention payment 
itself, but their chief concern seems to be the role of the 
steamship company in the detention issue. Hearing Coun- 
sel state that it is the terminal who assesses charges 
against the lighterman and it is the terminal with whom 
and through whom the lighterman works during the entire 
transfer process; that for stevedoring purposes, the termi- 
nal stands in the place of the ocean carrier by assuming 
the carrier’s traditional obligation of loading and unload- 
ing; that even if detention is caused by the carrier, it is 
only natural to look to the terminal for redress; that the 
lighterman cannot be expected to seek out fault—this being 
a matter between the carrier and its contractor, the termi- 
nal; that the terminal is the proper party to assume re- 
sponsibility for detention; and that the problem could 
easily be handled through the adoption of a suitable deten- 
tion rule in the lighterage tariff. Hearing Counsel state 
that a reasonable detention rule for lighters is necessary 
and past failure of the terminals to use one is unreasonable 
and within the prohibitions of Section 17 of the Act; and 
that adoption of such a rule for the future should be 
ordered by the Commission in this proceeding. 


76. It is obviously not feasible for the lighterman to 
have a voice in the actual loading or unloading of vessels, 
but inasmuch as he often experiences detention of his craft 
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for reasons residing entirely within the stevedoring process, 
it is only proper that he be compensated for his extraordi- 
nary costs. The lightermen have detention (demurrage) 
agreements with some steamship companies but collection 
has been unsatisfactory in the past. In some cases the 
steamship companies pay, and in other cases they do not, 
and the lighterman is often left to bear the entire cost of 
detention although the cause is not due to his fault or 
in any way for his benefit or convenience. For these rea- 
sons, and those stated by Hearing Counsel in this part, 
it is unjust and unreasonable for respondents to fail to 
adopt a just and reasonable lighter detention rule or regu- 
lation in their lighterage tariff; and failure to do so for 
the future will be, as it has been in the past, in violation 
of Section 17 of the Act. 


Truck detention 


77. Respondents’ Tariff No. 6 contains an item provid- 
ing as follows: 


Trem 16. Dexay To Motor VEHICLES 


The Terminal Operator assumes no responsibility for 
delay to motor vehicles and no claims for such delay 
will be honored. 


78. The record shows that there is congestion and ex- 
cessive delay in truck loading and unloading at the piers; 
that normal delays run from one to several hours; and 
that the trucks begin arriving at the piers more than one 
hour before they open in order to offset the delay they 
will experience. 


79. One trucker experienced an instance as follows: He 
arrived at a pier at about 7:00 a.m. for a load of hams 
(1480 cases), was routed at about 8:00 am., started work 
at about 9:30 a.m., at about 4:30 p.m. when still not loaded 
was told that all were going home, and about 5:30 p.m. 
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the terminal decided to finish loading, which it did, and 
the truck got off the pier at about 9:00 p.m. 


80. Delay is perhaps the greatest single problem involv- 
ing truck traffic. Witness after witness attested to the 
inconvenience and expense to motor carriers resulting 
from the chronic delay of vehicles delivering or receiving 
cargo at the piers. These delays are a serious problem to 
the motor carriers because the resulting inefficient use of 
equipment and labor tends to increase operating costs, thus 
affecting their ability to compete with other modes of trans- 
portation. They are a problem to shippers and receivers 
because such increased costs are necessarily passed on to 
them in the form of higher rates. For this reason, the 
trucker interveners (truckers) state that a workable de- 
tention rule is absolutely necessary, and to be workable it 
must not only include a charge sufficient to recover the 
cost of the delay, but also assure that the charge will act 
as a deterrent by penalizing the person responsible for 
the delay. The truckers state that a reasonable detention 
rule would aid considerably in reducing, if not eliminating, 
the serious problem of delay now existing at the New York 
piers. Exhibit 74, they state, is such a rule. It contains 
a scheduling provision which is described as the key to a 
fair and equitable rule. This provision provides for the 
running of free time to commence at the start of loading 
or unloading where a prearranged schedule for the arrival 
of the vehicle is made and followed. 


81. The truckers state that the discriminatory nature of 
Item 16 (par. 77, above) is apparent when it is compared 
with respondents’ Tariff No. 2, which expressly provides 
that: 


‘“‘Nothing contained herein shall be construed as 
affecting whatever rights lighter operators have with 
regard collection of lighterage detention charges from 
steamship companies.’’ 
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Thus, the truckers state, while respondents attempt to im- 
munize themselves from any penalties for delay with re- 
spect to motor vehicle traffic, they hold themselves out to 
honor such penalties where traffic moving to and from the 
piers by lighter is involved, and that these contrasting 
provisions are patently preferential to one class of traffic 
and discriminatory to another. 


82. The truckers state that the Commission has held that 
carriers should not be permitted by means of a tariff rule 
to exempt themselves in advance from responsibility for 
detention, Transportation of Lumber Through Panama 
Canal, 2 U.S.M.C. 143, 145 (1939); that the Commission 
has further stated that, since all receivers of cargo must 
use the piers, ‘‘any preferred treatment, by charges or 
otherwise, of certain classes of cargo results in discrimina- 
tion against other cargo’’, Storage Charges Under Agree- 
ments 6205 and 6215, 2 U.S.M.C. 48, 52 (1939) ; that more- 
over, this prohibition against discriminaotry treatment of 
cargo by classes clearly applies to cargo classified by the 


mode of transportation involved; that thus, in Penna, 
Motor Truck Ass’n. v. Phila. Piers, Inc., 3 ¥F.M.B. 789, 795 
(1952), the Commission held that a provision in a terminal 
tariff providing more free time for freight moving by rail 
than that allowed for truck cargo was an unjust and un- 
reasonable regulation and practice; and that in so holding 
the Commission stated at page 795: 


“If respondents permit the use of their piers to the 
vessel owners for the receipt and delivery of truck 
cargo, they thereby assume responsibility to carry out 
the ocean carrier’s full duty toward truck cargo. This 
includes furnishing non-discriminatory and reasonable 
pier service, and service which is in no other respect 
in violation of the Act.’’ 


These cases, the truckers contend, compel the conclusion 
that Item 16, (par. 77, above) is discriminatory and pre}j- 
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udicial to motor carriers, and motor carrier cargo, and that 
respondents should therefore be directed to eliminate it 
from the tariff. 


83. Respondents state that there has been no effort to 
analyze causes of delay, its relationship to the commerce 
of the United States, or to the public interest. Respond- 
ents state that the causes of delay of trucks are multifarious 
and usually beyond the control of any one person; that, in 
addition to the causes for delay stated elsewhere in this 
part, piers cannot all be constructed or organized to handle 
peak loads so as to be adequate ‘‘at all times’? to meet 
‘‘the full needs’’ of transportation; that there are causes 
created by governmental agencies, beyond the control of 
pier operators or the trucks; that there are also the in- 
evitable factors of strikes, slowdowns, or refusals to work 
after 5:30 p.m.; that whatever may be the dominant factor 
or cause in any particular instance, it is clear that no sole 
responsibility or cause can be attributed to respondents; 
and that even were that possible, remedies are beyond the 
Commission’s jurisdiction under the Shipping Act. 


84. Hearing Counsel point out that the causes of truck 
delays at the piers are varied and not all the fault of the 
terminal operators; and that such delays often result from 
congestion and congestion itself may result from causes 
not traceable to either the truckmen or the terminals, Thus 
in the Port of New York where some piers still exist that 
were originally designed to handle lighterborne cargo 
rather than truck carried cargo, congestion is the result 
of inadequate facilities. Hearing Counsel state that ter- 
minal operators can be held to some measure of account- 
ability for conditions of piers and the congestion resulting 
therefrom. Penna. Motor Truck Ass’n v. Phila. Piers, Inc., 
4 F.M.B. 192 (1953). The apparent insistence of shippers 
to forward export cargo on the day of sailing or the day 
prior to sailing is a cause of heavy traffic at such times as 
is the tendency of shippers to wait until the last day of 


free time to pick up import cargo. Shippers sometimes 
present improper documentations at the piers, causing 
delay. The truckers themselves cause delay, since they 
are, on occasion, absent from their trucks when called for 
service. The terminals cause delay, insufficient labor and/or 
equipment being an example. Also, inadequate control of 
labor results in delay. The record is replete with specific 
allegations and counterallegations concerning the delay of 
trucks at the piers. 


85. Generally, truckmen have a right to expect handling 
as expeditiously as posible, and they have a right to get 
better handling than they have had in many specific cases. 
Various suggestions have been made to improve on the 
total time trucks spend on the piers, such as: a port co- 
ordinator, night shifts, wider use of the appointment sys- 
tem and new piers in New York. To the extent that any 
would help they are laudable but none is susceptible to 
immediate implementation and most involve considerations 
beyond the scope of this investigation and the evidence 
taken. 


86. As a more immediate solution, Hearing Counsel sug- 
gest the adherence to a reasonable detention rule in re- 
spondents’ Tariff No. 6. Hearing Counsel add that because 
of the many reasons for delay and because delays occur for 
which the terminals are not at fault, though most of the 
delays are within the control of respondents, a reasonable 
detention rule for trucks must acknowledge causation and 
exonerate the terminal for delays which it cannot control. 


87. Hearing Counsel conclude that under Section 17 of 
the Act, the terminals should be ordered to delete Item 16 
of their present tariff (par. 77 above) and to offer a rea- 
sonable detention rule which would compensate the truck- 
men for unusual delays caused by or under the control of 
the terminals; and that respondents’ failure to adopt such 
detention rule is unreasonable in violation of Section 17 of 
the Act. 
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88. Respondents, in reply to Hearing Counsels’ position 
‘‘that a reasonable detention rule based on the fault of 
the terminal is required’’, state that Hearing Counsel do 
not compose such a proposed detention rule, and that the 
Commission’s notice of investigation contains no such 
proposal. Replying to Hearing Counsels’ position that 
respondents be required to offer a reasonable detention 
rule under their Tariff No. 6, respondents state that they 
are not seeking any order in this proceeding and cannot be 
required to propose a tariff rule; that, in any case, the 
Commission has not instituted a rule faking proceeding 
looking toward a truck detention rule for the tariff; and 
that it could not now require a rule without placing itself 
in violation of Section 4 of the Administrative Procedure 
Act (APA), 


89. In this connection, respondents state that the order 
of investigation does not contemplate rule making in the 
sense of proposing to insert new rules and regulations into 
their Tariff No. 2 and their Tariff No. 6; that absent the 


publication of a proposed tariff provision, required by 
Section 4(a) of the APA, they are not called upon to an- 
swer this and the other tariff rule issues discussed herein; 
and that there is no statutory provision requiring terminal 
operators to adhere to tariff provisions. 


90. The truckers state that Section 4(a) of the APA 
governs only the procedures under which administrative 
agencies promulgate substantive rules and regulations im- 
plementing their statutory powers; that it in no way gov- 
erns the Commission in the exercise of its statutory rate 
making power to order the establishment of lawful rates, 
rules and practices in proceedings instituted to investigate 
the lawfulness of tariffs subject to its regulation; that the 
determination of lawful rates and practices is in the nature 
of a judicatory proceeding; and that respondents had ade- 
quate notice that the lawfulness of their tariff provisions 
would be in issue in this proceeding (APA 4(a) relates to 
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notice, 4(b) procedures). The truckers further state that 
respondents’ argument that they are not required by stat- 
ute to adhere to their tariff provisions ignores the clear 
language of Section 17 of the Act requiring each carrier 
and every other person subject to the Act to establish, 
observe and enforce just and reasonable regulations and 
practices relating to or connected with the receiving, han- 
dling, storing, and delivering of property; and that ob- 
viously, since the Commission is vested with authority to 
prescribe just and reasonable rates and practices, it is 
empowered under Section 17 of the Act to enforce compli- 
ance. Storage Charges Under Agreements 6205 and 6215, 
supra, p. 53 (1939). 


91. Hearing Counsel state that this proceeding is not 
wholly adjudicatory; and that ‘‘One obvious reason why 
whole proceedings cannot properly be labeled ‘ judicial’ or 
‘legislative’ is that in a single proceeding, a tribunal com- 
monly acts both judicially and legislatively.’? Administra- 
tive Law Treatise, Davis, Vol. 1, Section 7.03. Hearing 


Counsel further state that respondents were served with 
notice of this proceeding and all parties received the 
fullest measure of the procedural guarantees found in the 
APA. 


92. For the reasons stated by the truckers and by Hear- 
ing Counsel, respondents’ argument regarding rule mak- 
ing is inapplicable here. 


93. The fact that Tariff No. 2 provides that lighter 
operators may collect lighter detention charges from steam- 
ship companies; and the fact that Tariff No. 6 provides 
that no claim for delay to motor vehicles will be honored, 
results in unreasonable preference to lighter traffic and 
unreasonable prejudice to motor vehicle traffic in violation 
of Section 16 First of the Act. 


94. Based upon the foregoing discussion, in this part 
(5), respondents should delete Item 16 (par. 77, above) 
from Tariff No. 6 and insert a reasonable detention rule 
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therein which will compensate the truckers for unusual 
truck delays caused by or under the control of the terminals. 
Respondents’ failure to establish and apply such truck de- 
tention rule is unreasonable in violation of Section 17 of 
the Act. 


95. Next, in sequence, are the questions relating to re- 
fund of revenues. These arise under part (6) of the Com- 
mission’s order: 


(6) whether any agreements exist between the parties 
to Agreement No. 8005 and the ocean carriers using 
their facilities whereby part of the revenues collected 
from lighter operators is refunded to the carriers; 
whether such agreements are subject to section 15 of 
the Act; and whether such agreements violate Article 
2 of Agreement No. 8005, which prohibits refunds ‘‘in 
any manner or by any device.”’ 


96. Disposition of the issues under this part, part (6) of 
the Commission’s order, is reserved for a later supple- 
mental decision. See page 2 and the Appenpr. 


97. Considered finally are the questions presented in 
part (7) of the Commission’s order, namely as to: 


(7) whether any of the rates, rules, regulations or 
practices of the respondents are unjustly discrimina- 
tory or unfair as between carriers, shippers, exporters, 
importers, or ports, or between exporters from the 
United States and their foreign competitors, or operate 
to the detriment of the commerce of the United States, 
or are contrary to the public interest, or in any manner 
violate the Shipping Act, 1916. 


Tariff No. 6, Item 3, 1, B, Truck Loading 


98. This item provides that ‘‘The loading and stowing 
of cargo in the truck shall be with the assistance of, and 
under the supervision of, the driver of the truck’, The 
record, however, shows that in many cases this rule is 
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not observed, as each respondent establishes its own cri- 
teria for the amount of freight which it will place on a 
truck. For example, some respondents will load bagged 
goods only 4 or 5 bags high, or man-high regardless of the 
height of the man doing the loading. An uneconomical 
consequence of this is where a trucker calls for a shipment 
of 500 bags of a commodity, with a truck capable of pick- 
ing up the whole shipment, and the terminal will only load 
400 bags, making it necessary for the trucking company 
to send another truck to the pier for 100 bags. The 
truckers state that this practice is unjust and unreasonable 
and can and must be corrected by the insertion of a provi- 
sion for uniform loading standards at all of the piers. 


99. For respondents’ position on tariff rules and rule 
making, see paragraph 89, above. 


100. Hearing Counsel point out that the truck loading 
provisions under this item of Tariff No. 6 have no criteria 
as to what constitutes a truckload; that the record con- 
tains Ulustrations where truckmen dispatched truck capac- 
ity to the piers to receive cargo only to find out later that 
the terminal employees loading the truck considered the 
capacity so dispatched as being insufficient ; that the prob- 
lem here may be the difference of opinion as to how much 
capacity is required for a given amount of cargo, but the 
greater problem is the failure of the tariff to set standards; 
and that with set standards, both parties would know what 
is expected. 


101. If the tariff item here under consideration (par. 
98, above) does not mean that the truck driver has some 
say as to how much cargo will be loaded onto his truck, 
the item should be amended stating who has the determina- 
tion, and fixing the criteria as to what constitutes a truck- 
load uniformly at all of respondents’ piers. Failure to do 
this will result in violation of Section 17 of the Act. 
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Tariff No. 6, Item 3, 2, C, Truck Unloading 


102. This item purports to grant a trucker the right to 
unload his truck. In such a case, the trucker makes the 
freight available to the pier operator on the tail gate of 
the truck. However, the record shows that some truckers 
are required to utilize the services of the pier operator. 
That is, if the trucker engages the stevedores the truck is 
unloaded, otherwise not; and some terminal operators have 
refused to make available to truckers a checker and a hilo 
operator when the trucker desired to do his own unloading. 
The record also shows that some terminal operators will 
not handle less than full loads, insisting upon the whole 
load or none. These instances would arise where the truck- 
load consisted partially of ‘‘heavy lifts’? which the trucker 
could not handle and thus had to engage the terminal 
operator, and partially of cargo which the trucker could 
and desired to handle. 


103. Respondents’ tariff agent testified that it is not 


economically feasible for respondents to handle less than 
fullloads. However, the tariff contains no limitations with 
respect to partial loads; and some of respondents allow 
truckers to do partial unloading. 


104. Because truckers are required to utilize the services 
of the pier operator for truck unloading when the trucker 
can and desires to do the unloading himself, and because 
some terminal operators will not handle less than full 
loads of the type of partial unloading referred to, respond- 
ents have failed to observe the provisions of Item 3, 2, C, 
of their Tariff No. 6; and their practices in this respect 
are unreasonable in violation of Section 17 of the Act, and 
in violation of Article 2 of Agreement 8005. 


Tariff No. 6, Item 8, Collection for Services Rendered 


105. This rule provides for credit arrangements; and 
when established, if the trucker fails to pay charges speci- 
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fied in the tariff, the shipper or consignee shall become liable 
for such charges. 


106. A principal complaint of the truckers is that their 
credit is subject to unilateral cancellation by the respond- 
ents if an objection is made to a rate or the application 
of a tariff regulation. Thus, one respondent terminated a 
trucker’s credit when the trucker refused to pay an assess- 
ment for an additional loader. The trucker contended that 
this charge was not authorized by the tariff. Similarly, 
when another trucker disputed a rate he was faced with 
the ultimatum of either paying the bill as submitted or 
getting no service. The record shows other instances 
where truckers’ credit had been terminated. 


107. Truckers advance substantial funds for shippers 
when they pay the tariff rates for services rendered, and 
their loss of credit results in economic damage, even when 
the dispute is promptly settled, because in straightening 
the matter out they lose a few hours of time. 


108. The truckers state that it is unreasonable to permit 
respondents to arbitrarily and capriciously terminate a 
motor carrier’s credit when such carrier refuses to accept 
the respondents’ self-serving interpretation of a tariff. 


109. There is no doubt but what the instances concerning 
credit termination here complained of resulted in some in- 
convenience and some expense to the truckers. However, 
it is not established on the record that such instances as 
described resulted in violation of Item 8 of Tariff No. 6 or 
of the Shipping Act. 


Tariff No. 6, Item 10, Three O’clock Rule 
110. This rule provides that: 


‘*A truck in line to receive or discharge cargo by 
3 P.M. and which has been checked in with the Re- 
ceiving Clerk or Delivery Clerk, as the case may be, 
and is in all respects ready to be loaded or unloaded, 
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is entitled to be serviced until completion at the 
straight-time tariff rates. This rule shall not apply 
to trucks unloaded without the services of the terminal 
operator.’’ 


111. As to the last sentence of the rule, which excludes 
trucks unloaded without the services of the terminal opera- 
tor, the truckers state that there is no just and reasonable 
distinction which warrants the exclusion from the rule of 
vehicles which the trucker elects to unload himself. The 
truckers state that the terminal has no interest in a trucker 
who unloads his own truck, but such trucker is entitled to 
service if he is at the pier by three o’clock; that the terminal 
should have no power of election to service, or not to serv- 
ice, the truck; and that the truck should be serviced regard- 
less of whether the motor carrier or the terminal operator 
will perform the unloading. 


112. Hearing Counsel state that the service guarantee of 
of the three o’clock rule is an important one and no good 
reason appears why it should not be applicable to all 
vehicles arriving at the piers before three o’clock; that 
the lack of complete application of the rule deprives the 
truckman of certainty he should have of the status of any 
vehicle dispatched and given a gate pass before three 
o’clock; that the lack of certainty is objectionable and until 
the element of certainty is provided, the rule is unreason- 
able; and that Section 17 of the Act requires amendment 
or modification of the rule to extend application thereof 
to cases where the trucker unloads his own truck. 


113. Respondents state that to make the three o’clock 
rule applicable to the unloading of trucks by the trucker 
, as well as when that service is performed by the terminal 
, Operator would be wholly unreasonable; that when the 
terminal performs loading or unloading services, the speed 
of this operation is within its control; that in such cir- 
; cumstances the terminal is in a position to make good 
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his guarantee that if a truck is presented for loading by 
three o’clock, loading will be accomplished that day with- 
out charges for overtime; that when the trucker performs 
his own unloading, the speed of unloading is not within 
the terminal operator’s control; that it would be wholly 
unreasonable to require him to guarantee performance of 
the service on the day the truck is presented therefor; 
and that such an unreasonable rule could not be imposed 
under the guise of enforcing ‘‘just and reasonable regula- 
tions and practices’? under Section 17 of the Act. For 
respondents’ position on tariff rule issues see paragraph 89, 
above. 


114. For the reasons stated by the truckers and by Hear- 
ing Counsel, that part of the three o’clock rule here under 
consideration is unjust and unreasonable in violation of 
Section 17 of the Act, and the rule should be amended to 
extend application thereof to cases where the trucker un- 
loads his own truck. 


115. As to the three o’clock rule in the whole, the truckers 
urge elimination of the rule and the establishment of night 
shifts on the piers. Such a procedure, they state, would 
inevitably eliminate congestion on the piers and improve the 
efficiency of the respondents’ operations. Some of the 
terminals work nightshifts discharging vessels, but not 
working trucks. 


116. The evidence shows that some of the terminals have 
failed in several instances to comply with the provisions 
of the three o’clock rule. In some of such instances the 
trucker arrived at the pier at 1:00 p.m. and was told at 
6:00 p.m. there would be no service; another trucker ex- 
perienced a number of instances of arriving at the pier 
before 3:00 p.m. and was not serviced; another trucker was 
being serviced after 3:00 p.m., was stopped at 5:00 p.m., 
and had to leave the truck over-night and return the next 
day; and service for another trucker was started at 4:00 
p.m., and at 5:00 p.m. one third of the load was off when 
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the service was stopped and the trucker had to return the 
next day. 


117. In Docket No. 800, the Commission (F.M.B.) found 
that ‘‘there have been numerous examples of violation of 
the ‘three o’clock rule’—in that trucks checked in before 
three o’clock p.m. were not worked at straight-time rates 
until loading or discharging was completed.’’ Likewise, in 
the present case the evidence shows (paragraph next above) 
that some of the terminals have failed at times to comply 
with the ‘‘three o’clock rule’’; and in this case as in Docket 
No. 800 such failures to comply with the rule were unjust 
and unreasonable practices relating to the receiving, han- 
dling, or delivering of property, in violation of Section 17 
of the Act. 


Tariff No. 6, Item 11, Inadequate Manpower on Trucks 
118. The part of this item here involved provides: 


‘‘When trucks are unloaded without the services of the 
Terminal Operator’s employees, unloading shall pro- 
ceed at a rate of five tons (10,000 pounds) per hour. 
When this rate is not maintained a penalty charge of 
$1.00 for each quarter hour or fraction thereof shall 
be assessed for the excessive time.’’ 


119. A witness for respondents testified that 10,000 
pounds per hour is a relatively efficient job of unloading 
trucks; that many trucks can unload faster, and many are 
unloaded more slowly; that it is not the intention of the 
terminals to use this provision strictly as it is written in 
the rule; that it is merely their solution to a very serious 
dilemma; that 10,000 pounds per hour is much too much 
to ask on some commodities; and that the terminals do 
not enforce the rule except in outrageous instances of slow 
working. 


120. The truckers acknowledge that a productivity stand- 
ard, such as the 10,000 pound rule, has many advantages, 
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and they would have no objection to such a rule if it also 
applied against the terminal operators with equal force. 
The truckers state, however, that this tariff item is not 
just and reasonable because it establishes a uniform stand- 
ard for all types of cargo, without weight being accorded 
to the admitted different loading characteristics of varying 
types of cargo; that the truckers should not be required to 
maintain a fixed degree of production which the terminal 
operators either are unable or unwilling to meet; and that 
if the rule cannot be enforced, it should not be in the 
tariff. 


121. Respondents acknowledge that this rule does not 
always work, but see also their position concerning rules 
in paragraph 89, above. 


122. The truckers, respondents, and Hearing Counsel 
point out, that this tariff rule, in many cases, is not being 
applied. For this reason and because it may be applied 
against only some truckmen, the rule is unreasonable in 


violation of Section 17 of the Act, and it should be deleted 
from the tariff. 


Tariff No. 6, are the rates per se unlawful 


193. Tariff No. 6 was grounded upon certain cost studies 
made by the pier operators. Based on these studies, the 
Conference advised its members that rate increases would 
be published. At the time Tariff No. 6 was published, re- 
spondents relied upon prior commodity studies (not made 
available at the hearing) as the basis for the rate differen- 
tials published in the tariff. 


124. The truckers, upon their analysis of the cost data 
which was furnished at the hearing by respondents, state 
that such studies failed to properly reflect the gross reve- 
nues, in that they were grossly understated ; that the rates 
exceed respondents costs by approximately 100 percent; 
and that accordingly the rates in Tariff No. 6 are unjust 
and unreasonable and must be cancelled. 


125. Respondents state that the Commission’s order does 
not contemplate an inquiry into the level of the truck load- 
ing and unloading rates; that this is not a rate case; that 
whether the rate level is too high or too low is not in 
issue. As to the truckers’ argument that the rates are un- 
reasonably high, respondents deny that this is true, but 
under the order they do not believe they are called upon 
to respond. 


126. Hearing Counsel state that this proceeding is not a 
rate investigation and that there is no basis in the record 
for declaring the rates in Tariff No. 6 to be unlawful. 


127. The position of respondents and Hearing Counsel 
that this is not a ‘‘rate’’ or ‘‘rate level’’ case is sustained ; 
and therefore, the general level of the rates stated in 
Tariff No. 6 are not shown to be unjust or unreasonable. 


Should the costs of truck loading and unloading 
be borne by steamship companies 


128. The truckers state that the costs of truck loading 
and unloading should be borne by the steamship companies, 
on the following grounds. Each of the respondents is a 
terminal operator or steamship company conducting termi- 
nal operations with respect to waterborne cargo moving 
in foreign commerce. Included in these terminal activities 
is the operation of truck loading and unloading. The 
steamship company designates the pier at which it will 
receive or deliver freight and there is a variety of agree- 
ments and arrangements between the terminal operators 
and the steamship lines allowing the respondents to per- 
form terminal operations, and the terminal operators con- 
sider themselves responsible to the steamship lines. The 
stevedoring rates paid by the steamship lines cover certain 
of the terminal operation costs of the respondents and 
frequently the terminal operators are engaged on a cost 
plus basis. Although the piers are controlled by the steam- 
ship lines and by the respondents, and delay is caused by 
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them, the truckers are required to advance the terminal 
charges for the customers of the steamship lines. Truckers 
advance thousands of dollars each week in terminal charges. 
In an instance of a copper shipment, a trucker advanced 
$10,000. 


129. The truckers state that these facts show that it is 
unjust and unreasonable to permit the terminal operators 
to publish tariff rates; that instead, the steamship com- 
panies should pay the respondents for their terminal work 
and pass the cost on to their customers by including it in 
the ocean freight rate; that since the pier is a ‘‘unit’’ 
there is no rationale for segregating stevedoring and termi- 
nal operations, particularly since many of the terminal 
costs of the respondents are covered by the stevedoring 
rates paid by the steamship lines. Respondents’ operating 
witness testified that his company would have no objection 
to the steamship companies paying for the terminal serv- 
ices which respondents perform pursuant to contracts with 


the steamship lines. Respondents’ agent objected to termi- 
nation of the present practice, mainly on the ground it 
would upset present customs. 


130. The truckers state that efficiency and economy will 
be promoted only if the steamship lines are required to 
assume the costs and responsibilities of truck loading and 
unloading; that the nature of terminal operations and the 
need to protect the public require that such costs be borne 
by the vessel rather than the cargo; and that the Commis- 
sion has the power and should eliminate the practice of 
a separate charge for the handling of freight between the 
point of rest and vehicle. In this connection the truckers 
cite Sun-Maid Raisin Growers Ass’n v. United States, 
supra, p. 962, where the Court stated: 


“‘ Assuming, without deciding that the practice of mak- 
ing separate handling charge is a ‘practice’? within 
the meaning of the Shipping Act, such that if it is un- 
reasonable or unjust it can be controlled by the Mari- 
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time Commission, it is quite clear that the regulation 
of such a practice lies wholly within the discretion of 
the Maritime Commission.”’ 


131. Hearing Counsel state that they cannot agree that 
steamship companies should bear the costs of truck loading 
and unloading, because such conclusion would disregard 
the division of responsibilities considered by them to be 
important for cargo’s own protection. 


132, The Sun-Maid Raisin case does not support the 
truckers’ contention, and is not in conflict with the con- 
clusion herein. Involved there was the reasonableness 
under Section 17 of an existing practice of collecting sep- 
arate charges for handling general cargo beyond ship’s 
tackle, and the Commission’s control over such practice. 
Here involved is a proposal to establish a new program 
altogether (departing from custom at New York) where 
the total charges would be included in the ocean freight 
rate. In the case cited, the Commission held that neither 
Section 17 nor other sections of the Act relating to foreign 
commerce require carriers to publish their charges in 
single amounts or prohibit them from dividing their rates 
and making specific charges for the different services per- 
formed. While the truckers’ proposal, if adopted, may 
result in an improvement over the present system of han- 
dling cargo at the New York piers, the requirement sought 
is not adequately supported by the record or shown to be 
authorized by the Shipping Act. 


Lighterage, failure to charge tariff rates 
in some imstances 


133. During the last half of 1963, certain respondents 
handled 17,621 tons of cargo over-the-side for railroads 
free and clear of any charges while charges were assessed 
against 55,616 tons of cargo from private lighters. During 
eleven months in 1963, there were several instances where 
certain respondents performed over-the-side service for the 
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McAllister Lighterage Line, Inc. for which McAllister was 
not billed under Tariff No. 2. These instances were testi- 
fied to and documented by the witness representing Mc- 
Allister at the hearing. A witness representing Henry 
Gillen Sons’ Lighterage, Inc., testified that he knew of no 
instance in which his employer did not receive bills for 
over-the-side work performed under the tariff. 


134. Respondents acknowledge that certain billings had 
not been made; due, they state, to inadvertence; that in 
such instances balance due bills immediately were rendered 
during the hearing; that the conference agent circulated a 
letter to members requesting them to review their lighter- 
age billings and bill for any uncollected tariff charges dis- 
covered. Respondents further state that even were the 
failure deliberate—which it was not—omission of collection 
is not a violation of Section 15 unless it is the result of 
agreement or concerted action; that there is no evidence to 
that effect; that the isolated failures to collect were not in 
fact done in consert or by agreement; that preference or 
prejudice under Section 16 First must be based upon a 
competitive relationship and injury; that neither was 
shown; and that any argument to the contrary would be 
entirely without merit. 


135. The rendition of a service specified by tariff with- 
out assessing the tariff charge therefor constitutes a viola- 
tion of Section 16 First to the extent that it grants a pref- 
erance or advantage to the recipient of the ‘free service’’ 
and that the preferance so granted is an unreasonable one 
in that other recipients of the service are charged therefor. 


136. By not assessing tariff rates, the respondents have 
violated Article 2 of Agreement 8005. This failure to 
abide by said Agreement, is also a violation of Section 17 
of the Act wherein persons subject to the Act are ad- 
monished to establish, observe, and enforce just and rea- 
sonable regulations and practices relating to or connected 
with the receiving, handling, storing, or delivering of 
property. 


51 


Tariff No. 2, 7s the 14 percent rate 
increase reasonable 


137. This tariff became effective, as before stated, on 
May 27, 1963. Respondents state that they did not consult 
with either the private lightermen or Spencer in the prepa- 
ration of this tariff; and that it is virtually a copy of 
Tariff No. 1, but with a 14 percent rate increase to recoup 
for ILA wage increases. The record does not show that 
the rate increase here involved is unjust or unreasonable. 


Tariff Procedures 


138. As pointed out by the truckers, respondents’ Agree- 
ment No. 8005 contains no provisions governing the proce- 
dures under which it establishes and publishes terminal 
rates. Thus, there is no requirement that notice of a pro- 
posed change in a rate or tarff provision be given inter- 
ested parties, or that they may be heard on matters relat- 
ing to the adoption of, or changes in, tariff provisions. 


The record shows, however, that where interested persons 
have specifically written to the Conference requesting per- 
mission to appear and be heard on a particular matter, they 
have been heard. Public notice of such meetings is not 
given. 


139. Hearing Counsel state that copies of tariffs are 
available through the Conference or can be found posted 
at piers. Hearing Counsel take no issue with the proce- 
dures employed by the Conference on these matters. They 
state that the procedures employed by the Conference in 
making its tariff available, advising of changes in the 
tariff and in receiving and considering complaints and 
suggestions are adequate and not violative of Section 15 
of the Act. 


140. The truckers point out that in 1939, in a proceeding 
involving the charges and practices of terminal operators, 
the Commission declared that the failure to provide for 
adequate notice, publication, and posting of tariff charges 
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is an unjust and unreasonable practice. Transportation of 
Lumber Through Panama Canal, supra, p. 149, and other 
eases cited. In Pacific Coast-European Rates and Prac- 
tices, 2 U.S.M.C. 58, 61 (1939), the Commission outlined 
the nature of the duty imposed on Conference members by 
Section 15, and stated that the advantages of approval of 
a conference agreement 


‘¢. , , place upon conference members the duty to con- 
sider shippers’ needs and problems, and to provide for 
the orderly receipt and careful consideration of ship- 
pers’ requests with full opportunity for exchange of 
views.”’ 


141. Section 15, as amended, provides that 


“The Commission shall disapprove any such agree- 
ment, after notice and hearing, on a finding of inade- 
quate policing of the obligations under it, or of failure 
or refusal to adopt and maintain reasonable proce- 


dures for promptly and fairly hearing and considering 
shippers’ requests and complaints.”’ 


142. Respondents are obligated by Section 15 to afford 
all persons an equal right and opportunity to appear and 
be fully beard on all matters concerning their rate making 
activities. This duty, in turn, requires respondents to 
formulate and prescribe rules and regulations governing 
the procedures under which this duty is carried out. More- 
over, such procedures must be set forth in respondents’ 
Section 15 Agreement, and meet the approval of the Com- 
mission under the provisions of that Section. This is so 
because they constitute the very safeguards by which the 
Commission is assured that respondents are not acting 
beyond the narrow confines of the antitrust immunity 
which that Section provides in authorizing concerted ac- 
tivity in the fixing of rates. This is a fundamental require- 
ment and failure to comply results in violation of Section 
15, as amended. 
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Port Co-ordinator 


143. The truckers state that the Port of New York is 
plagued with ineffective co-ordination in the interline of 
waterborne freight between the steamship lines and motor 
carriers; that as to the interline of such freight with the 
agents of the steamship companies, namely, the terminal 
operators, the motor carriers are entitled to an equal voice 
in establishing the conditions of interline; that the terminal 
operators, however, have refused to grant motor carriers 
any rights with respect to the transfer of freight; and that 
accordingly, it is indispensable that an independent Port 
Co-ordinator’s office be created to supervise the movement 
of freight in the Port of New York and to provide a forum 
for all parties to seek redress of their complaints. 


144. The truckers state that negotiating committees of 
the Conference and of the truckers in 1958 reached an 
agreement as to the establishment of a Port Co-ordinator’s 
office; that this agreement Exhibit numbers 103 and 104, 
contained an initial program designed to improve the effi- 
ciency of the port and to prevent tariff violations and 
operating abuses; but that respondents have refused to 
implement this program. The truckers request the Com- 
mission to direct respondents to implement the agreement, 
or a similar plan reached after agreement with all parties 
interested in ocean commerce in the Port of New York, 
and thus require the creation of a Port Co-ordinator’s 
office which will be able to control the flow of traffic to and 
from the piers. 


145. Without finding that a Port Co-ordinator’s office 
as defined by the truckers is necessary, the evidence being 
inadequate for such purpose, this record does not show 
that the Commission has any authority to direct the estab- 
lishtment of such office. 


Miscellaneous issues 


146. Several issues were raised at the hearing on which 
the evidence is inadequate for making findings and con- 
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clusions, or separate findings and conclusions are unneces- 
sary because of other findings and conclusions herein hav- 
ing some bearing on such issues. The issues referred to 
involved safety, minimum charges, overtime charges, 
palletizing cargo, weighing of cargo, refrigerated cargo, 
Export cargo, Japanese cargo, hold-on-dock cargo, night 
shifts, number of truck lines for service on the piers, U. S. 
Customs, overtaxing of piers, and the appointment system. 


Summary of Findings and Conclusions 


Based upon the foregoing it is found and concluded, in 
summary, as follows: 


J. The rate fixing authority granted by Agreement 8005, 
as amended, is limited to the fixing of rates only with re- 
spect to service to lighters alongside piers. Therefore, 
respondents’ practice of assessing charges against lighters 
alongside vessels is an unjust or unreasonable practice in 
violation of Section 17 of the Act. 


2. The service involved, direct transfer of cargo between 
lighter and vessel, is a stevedoring service paid for by 
the ship; and therefore, when respondents assess a charge 
for this service under their Tariff No. 2, cargo is paying 
a double charge for a single service which is unjust and 
unreasonable in violation of Section 17 of the Act. 


3. Agreement No. 8005, as amended, does not permit 
respondents to amend the definition of truck unloading in 
their Tariff No. 6 to include the vessel itself as a ‘‘place 
of rest’, because there is no language in the Agreement 
indicating such permission, because ‘‘place of rest’’ means 
a specified area on the dock, and because direct transfer 
of cargo between truck and vessel, as between lighter and 
vessel, is a stevedoring service paid for by the ship; and 
therefore, when respondents assess a charge for this serv- 
ice under their Tariff No. 6, cargo is paying a double 
charge for a single service which is an unreasonable prac- 
tice in violation of Section 17 of the Act. Such charges 
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are not within the scope of the Agreement; and therefore, 
respondents exceeded their authority, in violation of Sec- 
tion 15 of the Act in fixing and assessing such charges. In 
addition, such charges subject a particular description of 
traffic to undue or unreasonable prejudice or disadvantage 
in violation of Section 16 First of the Act. Accordingly, 
the use of the term ‘‘vessel’’ in Item 3, 2, A, of re- 
spondents’ Tariff No. 6 should be deleted from the tariff. 


4. Respondents’ Tariff No. 2 does not include rates 
assessed against lighters loaded or unloaded alongside 
piers; and the tariff provides no standards by which in- 
dividual member terminals will be guided in determining 
such rates or charges for such service. Therefore, the 
failure of respondents to include in their tariff rates 
assessed against lighters alongside piers (as distinguished 
from alongside vessels) is a violation of Sections 15 and 17 
of the Act and of Article 4 of Agreement No. 8005, as 
amended. 


5. Tariff No. 2 provides for assessment of charges to 
private lighters for direct service and no charge to railroad 
lighters for the same service. Therefore, apart from the 
stevedoring considerations herein, respondents’ assessment 
of charges under the tariff to private lighters while han- 
dling railroad lighters free violates Sections 16 First and 
17 of the Act. 


6. Because lightermen sometimes incur extra costs due 
frequently to long delays not their fault but due to the 
stevedoring process in over-the-side service, and should be 
compensated for such costs, respondents should establish 
a reasonable detention rule in their lighterage tariff. It 
is unjust and unreasonable for respondents to fail to adopt 
a just and reasonable lighter detention rule or regulation 
in such tariff, and their failure to do so for the future will 
be, as it has been in the past, in violation of Section 17 of 
the Act. 
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7. Because respondents’ Tariff No. 2 provides that 
lighter operators may collect detention charges, and their 
Tariff No. 6 provides that no claim for delay to motor 
carriers will be honored, respondents give an unreasonable 
preference to lighter traffic and subject motor vehicle traffic 
to unreasonable prejudice in violation of Section 16 First 
of the Act. 


8. Because there are frequent excessive delays in truck 
loading and unloading at the piers, resulting in extra ex- 
pense to the truckers, due to or within the control of re- 
spondents, respondents should delete Item 16 from their 
Tariff No. 6 and establish and adhere to a reasonable truck 
detention rule which will compensate the truckers for such 
delays; and respondents’ failure to do so is unreasonable 
in violation of Section 17 of the Act. 


9. Because Item 3, 1, B, of Tariff No. 6 provides no 
criteria as to what constitutes a truckload, each respondent 
establishing its own criteria, resulting in disputes between 


the terminals and the truckers, and in many instances of 
non observance of the item, it should be amended stating 
who has the determination, and fixing the criteria as to 
what constitutes a truckload uniformly at all of respond- 
ents’ piers so the parties would know what to expect. 
Failure to do this will result in violation of Section 17 of 
the Act. 


10. Because truckers, sometimes, are required to utilize 
the services of the pier operator for truck unloading when 
the trucker can and desires to do the unloading himself, 
respondents have failed to observe the provisions of Item 
3, 2, C, of their Tariff No. 6; and their practices in this 
respect are unreasonable in violation of Section 17 of the 
Act, and in violation of Article 2 of Agreement 8005, as 
amended. 


11. It is not established that the instances of credit 
termination described in the record resulted in violation 
of Item 8 of Tariff No. 6 or of the Shipping Act. 
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12. Because Item 10 of Tariff No. 6 provides for after 
three o’colck service to trucks loaded or unloaded by the 
terminals while denying such service to trucks unloaded by 
the truckers without adequate reason for such distinction, 
and because both categories of trucks should have the same 
assurances and treatment, the rule is unreasonable in viola- 
tion of Section 17 of the Act and should be amended to 
extend application to cases where the truckers unload 
their own trucks. 


13. Because some of respondents have failed in several 
instances to comply with the provisions of the three o’clock 
rule, Item 10 of Tariff No. 6, in that trucks checked in be- 
fore three o’clock were not serviced at straight-time tariff 
rates until loading or discharging was completed, such 
failures to comply with the rule were unjust and unreason- 
able practices relating to the receiving, handling, or deliv- 
ering of property, in violation of Section 17 of the Act. 


14. Because the truck unloading rate of 10,000 pounds 
per hour stated in Item 11 of Tariff No. 6 is not, and can- 
not be enforced in all cases, and may be applied against 
only some truckmen, the rule as to such truck unloading 
rate is unreasonable in violation of Section 17 of the Act 
and should be deleted from the tariff. 


15. The general level of rates in Tariff No. 6 is not shown 
to be unjust or unreasonable. 


16. Requirement by the Commission that the cost of truck 
loading and unloading be borne by steamship companies is 
not adequately supported or justified by the record and 
such requirement is not shown to be authorized by the Act. 


17. Because certain respondents performed over-the- 
side service, under Tariff No. 2, without charge in several 
instances while charging tariff rates in other instances they 
violated Sections 16 First and 17 of the Act and Article 2 
of Agreement 8005, as amended. 


58 


18. The 14 percent rate increase in Tariff No. 2 is not 
shown to be unjust or unreasonable. 


19. Failure of respondents to adopt and maintain rea- 
sonable procedures for promptly and fairly hearing and 
considering shippers’ requests and complaints results in 
violation of Section 15 of the Act. 


20. Authority in the Commission to establish a Port Co- 
ordinator’s office in the Port of New York is not shown. 


Ultimate Conclusions 


I. Failure of respondents properly to comply with the 
express provisions of Agreement 8005 and the tariffs issued 
thereunder found to be in violation of Sections 15, 16 First 
and 17 of the Shipping Act, 1916. 


II. Failure of Respondents to establish and adhere to 
reasonable lighter and truck detention rules found to be 
in violation of Section 17 of the Shipping Act, 1916. 


III. Record instances of credit termination found not to 
be in violation of the Shipping Act, 1916. 


IV. General level of rates in Tariff No. 6 and the 14 
percent rate increase in Tariff No. 2 not shown to be unjust 
or unreasonable in violation of the Shipping Act, 1916. 


V. Failure of respondents to adopt and maintain reason- 
able procedures for promptly and fairly hearing and con- 
sidering shippers’ requests and complaints found to be in 
violation of Section 15 of the Shipping Act, 1916. 


A. L. Jordan 
Presiding Examiner 
Washington, D. C. 
July 15, 1965 


59 
APPENDIX 


FEDERAL MARITIME COMMISSION 
WASHINGTON, D. ©. 


June 25, 1965 
No. 1153 


Truck anp Licurer LoapiInc anp UNLOADING 
Practices 1n New York Harpor 


Notice or Furtraer Procepure 


The undersigned on March 24, 1964, issued, on behalf 
of intervener Empire State Highway Transportation Asso- 
. ciation, Ine., a subpena duces tecum to respondents herein, 
. requiring them to produce certain terminal and stevedoring 
contracts. On April 14, 1964, after determining that re- 
spondents had not fully complied with said subpena, the 
undersigned referred the matter of non-compliance to the 
Commission. The Commission, on May 28, 1964, referred 


the matter to the Department of Justice requesting that the 
said subpena be enforced. The Department of Justice, on 
May 27, 1965, filed a motion for enforcement in the U. S. 
District Court (D. C.), where the matter is now pending. 


Apart from and wholly independent of the issues to 
which the documents called for in the said subpena relate, 
there are other issues in Docket 1153 involving alleged 
. violations of the Shipping Act, 1916, such as prejudice and 
disadvantage to certain traffic; violations of tariffs; and 
violations of conference Agreement No. 8005, all of which 
have been briefed. 


Therefore, the undersigned proposes to issue an initial 
decision in the immediate future disposing of the alleged 
violations referred to, for the following reasons: 


1. If violations are found to exist they should be cor- 

' rected without further delay. Conversely, if they do not 

exist, respondents are entitled to have the charges dis- 
missed without further delay. 
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2. In view of the delay of over a year in action taken 
to enforce the subpena; considering the further time which 
will be required to settle the matter of compliance there- 
with; and in view of the fact that still further time will be 
required for briefs and possibly hearings—depending upon 
whether the subpena is enforced or is not enforced—it is 
concluded that the issues related to the subpena should be 
reversed for a later supplemental decision when ripe there- 
for. 


3. It is believed that disposition of the alleged violations 
now, on issues not related to the subpena, would furnish no 
reasonable basis for a determination that the subpenaed 
contracts are not material to the issues to which they are 
related. 


A. L. Jordan 
Presiding Examiner 


Report and Order 


FEDERAL MARITIME COMMISSION 
No. 1153 


Truck aND LIGHTER LoapING aND UNLOADING 
Practices at New York Harsor 


Respondents’ tariff provisions imposing direct transfer 
loading and unloading charges on truckers and lighter- 
men found to be contrary to section 17 of the Shipping 
Act, 1916. 


Failure of respondents to establish and adhere to reason- 
able lighter and truck detention rules found to be in 
violation of section 16 First and an unreasonable prac- 
tice under section 17 of the Shipping Act, 1916. 
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Failure of respondents to include in their tariff No. 2 rates 
assessed against lighters loaded and unloaded to piers 
found to be an unreasonable practice under section 17 
of the Shipping Act, 1916. 


Certain rules and regulations contained in respondents’ 
tariffs No. 2 and No. 6 found to be in violation of sec- 
tion 16 first and contrary to section 17 of the Shipping 
Act, 1916. 


Mark P. Schlefer, John Cunningham, Richard J. Gage, 
and Robert J. Nolan for respondents. 


Herbert Burstein, Samuel B. Zinder, and Arthur Liber- 
stein for intervener Empire State Highway Transporation 
Association, Inc. 


Arthur Liberstein and Charles Landesman for intervener 
Wm. Spencer & Son Corporation. 


Christopher E. Heckman for interveners Harbor Car- 
riers of the Port of New York, James Hughes, Inc., 
Henry Gillen Sons’ Lighterage, Inc., McAllister Lighterage 
Line, Inc., and Petterson Lighterage & Towing Corporation. 


Thomas M. Knebel for intervener Middle Atlantic Con- 
ference. 


James M. Henderson, Douglas W. Binns, and Jacob P. 
Billig for interveners Port of New York Authority and 
‘xport Packers Association of New York, Inc. 


D. J. Speert for intervener Brooklyn Chamber of Com- 
merce. 


Leo A. Larkin, and Samuel Mandell for intervener The 
City of New York. 


Thomas R. Matias, David N. Nissenberg and Robert J. 
Blackwell as Hearing Counsel. 
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Report 


By tHe Commission: (John Harllee, Chairman; John S. 
Patterson, Vice Chairman; Ashton C. Barrett, James 
V. Day, George H. Hearn, Commissioners) 


This is an investigation instituted on our own motion, 
into certain practices of the New York Terminal Confer- 
ence (respondent), in regard to the loading and unloading 
services its members provide for trucks and lighters at the 
various terminals in the port of New York. 


All interested parties have been heard and the proceed- 
ing is now before us upon exceptions to the Initial Decision 
of Examiner A. L. Jordan. 


The parties are identified in the appearances. 


Facts 


The New York Terminal Conference is an association of 
22 steamship companies and terminal operators (all named 
individual respondents in this proceeding) who are engaged 
in or concerned with the loading and unloading of water- 
borne freight onto or from trucks and lighters at marine 
terminals in the port of Greater New York and vicinity. 


The Conference operates under approved FMC Agree- 
ment No. 8005 which in Article 1 provides, 


That they [respondents] shall establish, publish and 
maintain tariffs containing just and reasonable rates, 
charges, classifications, rules, regulations and prac- 
tices with respect to the services of loading and un- 
loading of waterborne freight onto and from trucks, 
lighters and barges, and the service of storage of water- 
borne import freight on the pier (including the fixing 
of free time period), as aforesaid; .... 


Respondents have filed tariffs with the Commission re- 
lating to lighter and truck loading and unloading. This 
proceeding is concerned with whether the terms and condi- 
tions of these tariffs meet the requirements of the agree- 
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ment itself and whether they are valid under the Shipping 
Act, 1916. 


Lighters: There is a substantial amount of lighter traffic 
at the port of New York. Lighters are worked in two basic 
ways—to the pier and over-the-side. When worked to the 
pier, cargo is loaded to or unloaded from’ the lighter with 
the pier as the place of immediate origin or destination of 
cargo. Over-the-side or direct transfer refers to the prac- 
tice of mooring the lighter alongside the vessel with cargo 
passing directly between the two and never coming in con- 
tact with the pier. 


Respondents’ Lighterage Tariff No. 2 contains the rates, 
rules, and regulations applicable to loading lighters and 
barges alongside vessels moored at piers operated by re- 
spondents. This tariff covers only the above-mentioned 
over-the-side type of service and does not cover service to 
the pier. Respondents have no tariff for loading to the 
pier, and they rarely, provide loading services at the pier. 


Usually, when a lighter is to be worked at the pier, the 
service is performed by Wm. Spencer & Son (Spencer). 
Spencer is not a terminal operator, but is a stevedoring 
company specializing in handling lighter freight in New 
York Harbor. The vast bulk of the lighter-pier work in 
New York Harbor is done through Spencer. Spencer does 
not work under a tariff, all rates being negotiated. 


The lighterman may not, on arrival at the pier, demand 
to be worked in a certain manner. The terminal operator 
decides for his own convenience and necessities whether a 
particular shipment will be handled from the pier or over 
the side. 


The lighters’ access to the piers is controlled by the 
steamship companies which issue permits giving a range 
of two dates within which the lighters may arrive at the 


piers. This permit does not say whether the cargo will be 


1 Hereafter ‘‘load,’’ ‘loading’? or ‘‘loaded’’ includes ‘‘unload,’’ ‘‘un- 
loading’? and ‘‘unloaded’’ unless the context requires otherwise. 
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handled over-the-side or to the pier because the order in 
which parcels of cargo are placed aboard the ship depends 
upon the time of arrival of the cargo at the terminal and 
the place of the particular parcel’s port of discharge on 
the ship’s itinerary. It has to be dealt with from time to 
time based on the ability of the vessel to receive the cargo 
into her holds. Under the permit issued by the ship, the 
terminal operator has complete control of the specific ar- 
rival time of the lighter and the actual time of loading. 


Sometimes the terminal operator, for his own conven- 
ience, works a lighter over-the-side at night. This practice 
requires that lightermen pay overtime wages to the lighter 
captain and the lighterman’s foreman who checks the cargo 
count with the terminal’s checker. When a lighter is de- 
layed for an indeterminable period, and the lighterman has 
to hire a lighter for another job in the place of a delayed 
one, reasonable rates are shown to be $80 per day each for 
scows and covered barges and $90 per day for stick 
lighters. 


The size of the average lighter’s cargo deck is 85-90 feet 
long by 30-35 feet wide. When working cargo over-the- 
side, if the terminal operator places the lighter alongside 
the ship’s hatch so that the ship’s hook lands in the center 
of the lighter’s length, the drafts of cargo need be moved 
on the lighter’s deck not more than 45 feet, and as the 
loading progresses that distance is shortened. Likewise, in 
an unloading process the distance cargo is moved grows 
from a few inches to not more than 45 feet. If, to speed 
its operations, the terminal operator decides to work cargo 
from two lighters into the same hatch, the ship’s hook may 
fall at one end of each lighter. In that event, the greatest 
distance to be traveled on the lighter’s deck is 90 feet with 
shortening of the distance in the same proportion as de- 
seribed in the first mentioned example. 


When the terminal operator elects to receive the lighter’s 
cargo on the pier, delivery is seldom accomplished at the 
point where it may he lifted directly from the pier into the 
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ship’s hold. In such cases, therefore, after discharge to 
the pier the cargo must be moved from the point of rest 
on the pier to a point of rest on the ship’s hold into which 
it is to be lifted. 


Respondents’ Lighterage Tariff No. 2, which provides the 
rates applicable to direct or over-the-side transfer, also 
contains the following provisions: 


(a) The service of loading lighters shall include 
stowage of cargo aboard lighters in a safe, reasonably 
efficient manner consistent with the custom and prac- 
tice in the port of New York. 


(b) The service of unloading lighters shall include 
whatever movement is necessary aboard the lighter to 
make cargo accessible to the ocean vessel’s loading 
gear, and the affixing of cargo to said loading gear. 


(c) The terminal operator shall supply all labor 
and equipment necessary to properly load or unload 
the lighter. 


(a) Nothing contained herein shall be construed as 
affecting whatever rights lighter operators have with 
regard to collection of lighterage detention charges 
from steamship companies. 


(e) There shall be no charge for the loading or un- 
loading of single pieces of cargo weighing 6 tons to 
35 tons, inclusive, providing said cargo is received from 
or destined to a railroad. 


Trucks: In 1962, the Port of New York handled 13,901,942 
long tons of general cargo, approximately 85 percent of 
which was moved to and from the piers by motor carriers. 
The remainder was moved by lighters and railroad cars. 
Consignors and consignees of the cargo dispatch trucks to 
the piers in order to deliver or receive their shipments. 


Import freight is discharged from a vessel by stevedores 
(who generally are the respondents) and, thereafter, it is 
sorted and stacked at a point of rest on the pier and then 
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moved to a vehicle and placed thereon by the respondents. 
In the case of export freight, the same operation is per- 
formed prior to loading aboard a ship, except that the 
motor carrier has the option to unload the vehicle. 


Generally speaking, upon arriving at a pier, the driver 
first receives a gate pass and thereafter his papers are 
checked. If found in good order, his vehicle will be placed 
on the pier in order to receive or deliver the cargo. 


The record shows that there is congestion and excessive 
delay in truck loading at the piers, that normal delays run 
from one to several hours, and that the trucks begin ar- 
riving at the piers more than one hour before they open in 
order to offset the delay they will experience. One trucker 
offered the following example: He arrived at a pier at 
about 7:00 a.m. for a load of hams (1,480 cases); was 
routed at about $:00 a.m.; started work at about 9:30 a.m.; 
at about 4:30 p.m. when still not loaded was told that all 
were going home; and about 5:30 p.m. the terminal decided 
to finish loading, which it did; and the truck got off the 
pier at about 9:00 p.m. 


Delay is perhaps the greatest single problem involving 
truck traffic. Witness after witness testified to the incon- 
venience and expense to motor carriers resulting from the 
chronic delay of vehicles at the piers. These delays are a 
serious problem to the motor carriers because the ineffi- 
cient use of equipment and labor tends to increase operat- 
ing costs, thus affecting their ability to compete with other 
modes of transporation. They are a problem to shippers 
and receivers because the increased costs are necessarily 
passed on to them in the form of higher rates. 


The Conference has on file Truck Loading and Unloading 
Tariff No. 6, F.M.C.-T. No. 7 (Tariff No. 6) naming rates, 
rules and regulations for loading and unloading trucks at 
piers operated by the Conference members. On July 19, 
1963, the Conference issued a First Revised Page 3 to 
Tariff No. 6, Item 3, 2, A, effective August 19, 1963, which 
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amended the definition of truck unloading to provide that 
such service ‘‘shall mean the service of removing cargo 
from the body of the truck to the dock, vessel or other 
terminal facility designated by the Terminal Operator... .’’ 
By this amendment the tariff provision for truck unloading 
was modified to delete reference to the place of rest and 
to expressly include the vessel as the place of immediate 
destination. The purpose of the amendment is to permit 
respondents to assess truck unloading charges on direct 
movement of cargo between truck and vessel. Truckers 
have protected the practice on the ground that such move- 
ment is not properly ‘‘truck unloading,’’ since ‘‘place of 
rest’’ cannot be construed as the vessel itself. Other pro- 
visions of Tariff No. 6 at issue here are: 


1. Item 16, The Terminal Operator assumes no re- 
sponsibility for delay to motor vehicles and no claims 
for such delay will be honored. 


2. Item 3,1, B. The loading and stowing of cargo in 
the truck shall be with the assistance of, and under the 
supervision of, the driver of the truck. 


3. Item 10. A truck in line to receive or discharge 
eargo by 3 p.m. and which has been checked in with 
the Receiving Clerk or Delivery Clerk, as the case may 
be, and is in all respects ready to be loaded or un- 
loaded, is entitled to be serviced until completion of 
the straight-time tariff rates. This rule shall not 
apply to trucks unloaded without the services of the 
terminal operator (3 o’clock rule). 


4, Item 11. When trucks are unloaded without the 
services of the Terminal Operator’s employees, unload- 
ing shall proceed at a rate of five tons (10,000 pounds) 
per hour. When this rate is not maintained, a penalty 
charge of $1.00 for each quarter hour or fraction 
thereof shall be assessed for the excessive time (10,000 
pound rule). 
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Discussion 


The primary issues to be resolved here are: (1) whether 
the imposition of a charge (as contained in Lighterage 
Tariff No. 2 and Truck Tariff No. 6) for direct or over- 
the-side transfer service is sanctioned by the conference 
agreement, and (2) whether the imposition of such a charge 
is an unjust or unreasonable practice under Section 17 of 
the Shipping Act (Act)? 


The Examiner found that the assessment of such charges 
was not authorized by the conference agreement and fur- 
ther that since the direct transfer service is entirely a 
stevedoring function, which is paid for by the vessel, the 
imposition of another charge on the lighter or truck would 
result in the payment of a double charge for the same 
service rendering the practice unjust and unreasonable 
under section 17 of the Act. 


Respondents except to each of the Examiner’s findings 


regarding the direct transfer charges contained in Lighter- 
age Tariff No. 2. The exceptions are: 


1. The natural meaning of the words employed in 
Agreement 8005° is that it covers the loading and un- 
loading of cargo onto and from lighters wherever lo- 


2 Section 17 provides: 


«¢,, . Every such carrier and every other person subject to this act 
shall establish, observe, and enforce just and reasonable regulation and 
practices relating to or connected with the receiving, handling, storing, 
or delivering of property. Whenever the board finds that any such regu- 
lation or practice is unjust or unreasonable it may determine, prescribe, 
and order enforced a just and reasonable regulation or practice.’’ 


3 Article 1 of Agreement 8005 provides: 


‘That they [respondents] shall establish, publish and maintain tariffs 
containing just and reasonable rates, charges, classifications, rules, regu- 
lations and practices with respect to the services of loading and unload- 
ing of waterborne freight onto and from trucks, lighters and barges, and 
the service of storage of waterborne import freight on the pier (inelud- 
ing the fixing of free time period), as aforesaid; ....’’ 
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cated. The Examiner states nothing to support his 
finding to the contrary. 


2. Since it can be shown that the direct transfer 
charge does not result in a double charge, there is no 
unjust or unreasonable practice and the Examiner’s 
finding to the contrary should be rejected. 


Respondent’s first exception is well taken. The Agree- 
ment provision authorizes conference ratemaking ‘‘with 
respect to the services of loading and unloading water- 
borne freight onto and from . . . lighters and barges 

. 2? This provision is silent concerning the location of 
such lighters and barges. While the Examiner found that 
the Agreement referred only to services ‘‘on the pier,”’ 
the words ‘‘on the pier”? do appear in Article 1 of the 
Agreement, but by their context clearly refer only to the 
provision dealing with storage and not to the provision 
covering loading or unloading lighters. We must dis- 
agree with the Examiner’s conclusion here since the natural 
meaning of the words employed is that the agreement 
covers the loading and unloading of cargo onto and from 
lighters, wherever located. We therefore find that Article 
1 of Agreement 8005 does authorize a charge for direct 
transfer service from lighter to vessel. 


There remains the question of whether the imposition of 
such a charge, although not prohibited by the conference 
agreement, is nevertheless an unjust and unreasonable 
practice under section 17 of the Act. The Examiner so 
found and we agree. 


Respondents contend that the direct transfer charge is 
necessitated by the added expense entailed in such services. 
Some of the added expenses in direct loading of lighters, 
as against working cargo to or from the pier, stated by 
respondents are: lower productivity, less working space, 


4... with respect to... the service of storage of waterborne import 
freight on the pier... .’’ 


necessity to break cargo out of stow on the lighter resulting 
in slow operations, less utility of mechanical equipment, re- 
rigging of gear for working over-the-side (some $80) not 
compensated in the stevedoring rate, idle gang time while 
uncovering the hatch on hatch lighters, and shifting lighters. 


Respondents also attack the Examiner’s finding that the 
direct transfer charge results in double compensation for 
the same service. In finding that it did, the Examiner 
reasoned that the loading and unloading services upon 
which the charge is imposed were stevedoring functions 
performed by the terminal operators, which were paid for 
by the ocean carrier. 


The Examiner would define stevedoring, in the case of 
import cargo, as the process of breaking cargo out of stow 
in the ship’s hold, lifting the cargo from the vessel and 
depositing it on the pier’s stringpiece and then carting it 
by hilos to the place of rest designated by the stevedore. 
In the case of export cargo the process is reversed beginning 
at place of rest and ending in vessel’s hold. 


By custom of the Port, the ship assumes the responsibility 
for the performance of this stevedoring function. The 
actual work may be accomplished by the carrier itself but 
in New York it is usually done for them by terminal 
operators (respondents) who lease the piers. When 
respondents do perform stevedoring functions, they are 
paid for by the ship. On this basis the Examiner con- 
cluded that any charge to the lighterman for the same 
service would be unjust and unreasonable since it results 
in a double charge. 


We think the Examiner’s conclusion here was correct. 
In direct transfer, the lighter deck replaces the pier as the 
place of rest. The service involved is the movement of 
eargo between lighter deck and vessel or between place of 
rest and vessel. This is clearly a stevedoring service which 
is performed by the respondents but paid for by the ship. 
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Stevedoring is done for the account of the steamship 
company and the stevedore is paid for this service by the 
ship. Traditionally, the ship has the responsibility of 
moving export cargo between the place of rest on the dock 
to the ship’s tackle and vice versa when import cargo is 
transferred. In the absence of a special handling charge, 
the freight rate will include the stevedoring charge. 
Since respondents’ costs or expenses of direct transfer are 
paid for by the ship, any charge for the direct transfer 
service under Lighterage Tariff No. 2 results in collecting 
twice for the performance of a single service—the imposi- 
tion of a double charge. 


Respondents attempt to justify the loading and unload- 
ing charges on the basis of additional expenses allegedly 
incurred by them for such direct transfer services. The 
record does not support the contention that such additional 
expenses do in fact exist. Respondents’ supporting exhibit 
included a cost analysis which involved a strike period and, 
accordingly, is unsatisfactory. The exhibit also shows 


that certain of the costs are pure estimates without any 
proper foundation for them. Lightermen interveners also 
showed that several of the alleged extra expenses are in 
fact compensated for and included in the charge made to 
the steamship company. 


Respondents rely on J. G. Boswell Co. v. American- 
Hawaiian 8.8. Co., 2 U.S.M.C. 95 (1939), as support for 
their argument that a separate charge for movement 
between place of rest and ship’s hook is proper. The 
Boswell case stands for the principle that a separate charge 
for such movement can be assessed by vessel against cargo 
when ‘‘. . . it is not shown that the published tackle-to- 
tackle rates included any compensation for that service 

2? 2 U.S.M.C. at 101. The issue before us is not 
whether the vessel can assess such a separate charge, but 


5 See Sun-Maid Raisin Growers Asza’n Vv. United States, 33 F. Supp. 959, 961 
(N.D. Cal. 1940), aff’d 312 U.S. 667 (1940). 
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is whether the terminal can separately charge the lighter 
for a service which is included in the stevedoring service 
provided by terminal to vessel. The two situations are 
totally distinguishable and accordingly Boswell is in- 
applicable here. 


Respondents do not except to the Examiner’s finding 
regarding truck unloading charges contained in Truck 
Tariff No. 6. Such direct transfer charge resulted from an 
amendment of the tariff’s truck unloading definition to 
include ‘‘vessel’’ as place of immediate destination in the 
unloading process. The Examiner applied the same argu- 
ments concerning division of responsibilities between vessel 
and cargo and concluded that direct transfer unloading 
was a stevedoring function paid for by the vessel and a 
double charge would result if the trucker were also 
charged for this same service. Accordingly, the Examiner 
ruled that the use of the term ‘‘vessel’’ should be deleted 
from the tariff, thereby eliminating the charge to the 
trucker for direct transfer. Respondents have not excepted 


to this finding and have in fact made the suggested deletion 
in a new tariff filed with the Commission (Truck Loading 
and Unloading Tariff No. 7). 


Detention. Respondents’ exceptions also raise the issues 
of whether the respondents’ failure to include detention 
rules in their truck and lighter tariffs is unjust and un- 
reasonable and whether respondents presently give an 
unreasonable preference to lighter traffic over motor 
vehicle traffic in regard to detention payments in violation 
of section 16 First of the Act. 


As before stated, the record indicates many instances 
regarding both lighter and truck detention. In the case 
of lighters, delay can usually be attributed to the terminal 
operators in that they determine in what manner and with 
what priority a certain lighter will be loaded or unloaded. 


Vessels are worked by a plan in which stowage, itinerary, 
vessel trim or balance and other such matters are a factor. 
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Thus, vessel loading and discharging are in such order 
and in such amounts as suits the convenience of the vessel 
and the stevedore working the vessels. For the lighterman 
whose lighter is being worked over-the-side, the selection 
process is important as his equipment and his employees 
must stand by for the time it takes to complete the work, 
usually to his cost detriment. 


Respondents argue that lighter detention is often caused 
by the steamship company and it is proper to look to them 
for detention payments. The record shows that the lighter- 
men do have detention agreements with some steamship 
companies, but that collection has been unsatisfactory. 


Hearing Counsel is of the opinion that it is the terminal 
who assesses charges against the lighterman, and it is the 
terminal with whom and through whom the lighterman 
works during the entire transfer process ; that for stevedor- 
ing purposes, the terminal stands in the place of the ocean 
carrier by assuming the carrier’s traditional obligation 
of loading and unloading; that even if detention is caused 
by the carrier, it is only natural to look to the terminal 
for redress; that the lighterman cannot be expected to seek 
out fault—this being a matter between the carrier and its 
contractor the terminal; that the terminal is the only proper 
party to assume responsibility for detention; and that the 
problem could easily be handled through the adoption of 
a suitable detention rule in the lighterage tariff. 


Tnasmuch as the lighterman experiences detention of 
his craft for reasons residing entirely within the stevedor- 
ing process, it is only proper that he be compensated for 
any extraordinary costs which result from unusual delay. 
We agree with the Examiner’s conclusion that it is unjust 
and unreasonable for respondents to fail to adopt a just 
and reasonable lighter detention rule or regulation in their 
lighterage tariff, and failure to do so for the future will 
be, as it has been in the past, contrary to section 17 of the 
Act. The assumption by the terminal operator of the 
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carrier’s traditional obligation of loading and unloading 
of necessity carries with it the responsibility for ensuring 
that just and reasonable rules govern the performance 
of the obligation. 


Truck detention is a more complex problem. It is 
virtually impossible to determine responsibility for truck 
delay because of the many and varied factors which may 
or do contribute toward a particular instance of delay. 


The truckers attribute delay primarily to the terminal 
operators because of insufficient labor and/or equipment, 
and inadequate control of labor. 


Hearing Counsel feel that the terminal operators can be 
held responsible to some extent for condition of piers 
and congestion resulting therefrom. Hearing Counsel also 
recognize other factors causing delay, e.g., the insistence 
of shippers to wait until the day of sailing to deliver 
export cargo; the tendency of shippers to wait until the 
last day of free time to pick up import cargo; presentation 


by shippers of improper documentations at piers; and 
failure of truckers to be with their trucks when they are 
called for service. 


Respondents assert still other reasons for delay: not all 
piers are built to handle peak loads, inevitable factors 
such as strikes, slowdowns or refusals to work overtime, 
and bad weather conditions. 


The Examiner concluded that irrespective of the causes 
of delay the ‘‘truckmen have a right to expect handling 
as expeditiously as possible, and they have a right to get 
better handling than they have had in many specific cases.’’ 


The Examiner then adopted Hearing Counsel’s sugges- 
tion that respondents be required to include a reasonable 
detention rule in their Tariff No. 6, with the reservation 
that because of the many reasons for delay and because 
delays occur for which the respondents are not at fault, 
though most of the delays are within the control of respond- 
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ents, a reasonable detention rule for trucks must acknowl- 
edge causation and exonerate the terminal for delays which 
it cannot control. The Examiner concluded that respond- 
ents’ failure to adopt such a detention rule would be an 
unreasonable practice under section 17 of the Act. 


We agree with the Examiner. It is neither just nor 
reasonable for respondents to disclaim liability for all 
delays and their attempt to do so was invalid under section 
17. Whatever may be difficulties in drafting a detention 
rule which takes into account those causes of delay which 
are beyond respondents’ control, the truckers have a right 
to the rule, and section 17 demands it. 


While we look with favor on the attempts of the parties 
to iron out their differences amicably, we cannot agree with 
respondents that their attempts to work out an ‘‘appoint- 
ment system’? with the truckers obviate the need for the 
rule. Even if respondents are correct in their assertion 
that an ‘‘appointment system’’ will solve practically all 
of the problems of delay, the need for the rule remains. 
The issue here is what the trucker may reasonably expect 
as redress when delays occur, not what may be done to 
remove the causes of delay. The latter is another problem 
entirely and while we are vitally interested in any 
attempts to eliminate or reduce delay, the validity of these 
attempts is not at issue here. Moreover, the establishment 
of the system alone does not deal with the problem of 
what the rights of the respective parties are if the system 
proves unworkable or when it breaks down. 


Accordingly, we adopt as our own the Examiner’s finding 
that respondents should delete Item 16 (which relieves 
them of all liability for detention) from Tariff No. 6 and 
insert a reasonable detention rule therein which will com- 
pensate the truckers for unusual truck delays caused by 
or under the control of the terminals. Respondents’ dis- 
claimer of all liability for delay and its failure to establish 
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and apply such truck detention rule constitute unjust and 
unreasonable practices under section 17 of the Act. 


We also agree with the Examiner’s finding that respond- 
ents presently give an unreasonable preference to lighter 
traffic over motor vehicle traffic in regard to detention 
payments, in violation of section 16 First of the Act.® 


A comparison of the detention provisions of Tariff No. 6 
and Tariff No. 2 reveals the preference given lighter 
traffic in this respect. Item 16 of Tariff No. 6 provides: 


Trem 16. Detay To Motor VEHICLES 


The Terminal Operator assumes no responsibility 
for delay to motor vehicles and no claims for such 
delay will be honored. 


Tariff No. 2 contains a provision reading: 


Nothing contained herein shall be construed as 
affecting whatever rights lighter operators have with 
regard collection of lighterage detention charges from 
steamship companies. 


On exception to the Examiner’s finding, respondents 
point out that the provision in Tariff No. 2 does not refer 
to detention payments by terminal operators, but refers 
only to payments by steamship companies. Respondents 
feel that this removes the basis for any finding of 
preference since it is true that respondents do not pay 
detention to lighters and accordingly they cannot be 
accused of preferring lighters over trucks. 


6 Section 16 provides: 


«That it shall be unlawful for any common carrier by water, or other 
person subject to this Act, cither alone or in conjunction with any other 
person, directly or indirectly: 


First. To make or give any undue or unreasonable preference or ad- 
vantage to any particular person, locality, or description of traffic in 
any respect whatsoever, or to subject any particular person, locality, 
or description of traffic to any undue or unreasonable prejudice or dis- 
advantage in any respect whatsoever.’’ 
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Respondents fail to recognize that the preference and 
prejudice need not arise from the actual payment to one 
as opposed to the other, but such preference and prejudice 
arise from the mere presence of the varying provisions in 
the two tariffs. The tariff No. 6 provision flatly states 
respondents will have no responsibility for detention pay- 
ments for trucks. The Tariff No. 2 provision negatively 
states that respondents will not interfere with any claims 
for detention lightermen may hold against the steamship 
company. It is conceivable that truckers would also have 
detention claims against the steamship company, especially 
in the case of direct transfer when the terminal operator 
is acting as agent for the steamship company. By failing 
to recognize the right for truckers to collect detention and 
by expressly recognizing such rights for lightermen, 
respondents’ tariffs give unreasonable preference to lighter 
traffic over truck traffic in violation of section 16 First of 
the Act. 


Lighter to Pier Operations. The Examiner finds 
respondents’ failure to include in their Tariff No. 2 rates 
assessed against lighters loaded and unloaded to piers 
(as distinguished from alongside vessels) to be a violation 
of sections 15 and 17 of the Act and of Article 4 of Agree- 
ment No. 8005, as amended. 


Respondents admit that they do not include such rates 
in their tariff, but except to the Examiner’s finding by 
asserting that they do not perform such services and 
therefore cannot be expected to have a tariff covering 
such services. 


As noted above, if a lighter is to be loaded at the pier, 
the service is usually provided by Spencer who performs 
such service on negotiated rates. Spencer also excepts to 
the Examiner’s decision which imposes upon respondents 
the duty to file such a tariff. Spencer is afraid that 
respondents will set their loading and unloading rates at 
such a low level so as to force Spencer out of business. 
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Our review of the record indicates that respondents have 
in the past and still do on some occasions perform such 
services. The president of International Terminal Operat- 
ing Company (a respondent) testified that ‘‘we do not 
handle lighters to the dock as a general rule. In fact 
hardly any instance of that occurs.’’? His statements leave 
the inference that there are occasions on which such 
services are performed. Respondents perform such serv- 
ices on negotiated rates, since they have no tariff covering 
them. 


We conclude that to the extent such services are per- 
formed respondents are required to have a published 
tariff to inform the potential recipients of such services of 
the exact charges to be expected. Negotiated rates are 
unsatisfactory and the Examiner so found, relying on our 
decision in Docket 800, where we dealt with a tariff pro- 
vision for negotiated rates: 


The provisions of respondents’ tariff should be 
reasonably clear and precise in order that its applica- 
tion will be understood by the terminals, the truckers, 
and the general public, and so that charges will be 
uniform as between shippers similarly situated. We 
consider a tariff provision such as this one, under 
which it is impossible to know what a charge will be or 
how it will be determined, to be an unjust and un- 
reasonable practice in violation of section 17 of the 
Act. We will insist that this provision be modified by 
the inclusion of reasonable standards by which the 
individual terminals will determine this extra handling 
charge uniformly.® 


Concerning Spencer’s exception, we cannot anticipate 
that the terminal operators will attempt to drive Spencer 
7 Hearing Transcript, p. 300, emphasis supplied. 


8 Empire State H’w’y Transp. Ass’n v. American Export Lines, 5 F.M.B. 
565 (1959) at page 590. 
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from the market by establishing extremely low rates. 
Spencer’s position has no effect on the mandates of the 
Shipping Act which requires respondents to make clear 
in their tariff what the uniform charge for the service 
will be. Accordingly, we find the failure of respondents 
to establish and publish in their tariffs the rates at which 
they will perform lighter to pier service constitutes an 
unjust and unreasonable practice under section 17. 


Railroad heavy-lift freight rules. 


Respondents’ Tariff No. 2 contains a provision to the 
effect that there will be no charge for the loading and 
unloading of heavy lift freight received from or destined 
to a railroad.2. The Examiner found that selective treat- 
ment is given heavy lift cargo originating with or destined 
to railroad lighters and results in discrimination against 
private lighter traffic in violation of sections 16 First and 
17 of the Act. 


Respondents except to this finding and claim that it 
should be rejected since no evidence was adduced on the 
point and because the private lightermen evince in- 
difference. 


Neither contention of respondents is valid. The evidence 
shows that respondents have performed free heavy lift 
services for railroads. This was admitted by respondents’ 
witness. The evidence further shows that respondents 
perform no similar free services for private lightermen. 
The lightermen do not evince indifference as is evidenced 
from their briefs and from their statements at oral argu- 
ment. Moreover, the degree of concern of the lightermen 
is not determinative of the validity of the practice. The 
Examiner’s finding should be upheld. 


9Sece paragraph (e), page 4 for full text of this provision. 
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Three O’clock Rule 
Item 10 of Tariff No. 6 provides: 


A truck in line to receive or discharge cargo by 3 p.m. 
and which has been checked in with the Receiving 
Clerk or Delivery Clerk, as the case may be, and is in 
all respects ready to be loaded or unloaded, is entitled 
to be serviced until completion at the straight-time 
tariff rates. This rule shall not apply to trucks un- 
loaded without the services of the terminal operator. 


The Examiner found that this rule was an unreasonable 
practice under section 17 of the Act. His finding was based 
on the fact that the last sentence of the rule would exclude 
truckers from the guarantees of the rule if they elected to 
perform their own unloading. 


Respondents do not except to this finding, but propose 
to delete the rule, upon the institution of an appointment 
system. 


The Examiner correctly found the rule to be unreason- 
able. The present rule does not guarantee a trucker who 
performs his own unloading that he will be serviced 
(furnished a checker and hilo) to completion. Thus, the 
rule can be used as a means to compel the trucker to use 
the unloading services of the terminal for which a charge 
would be assessed. The tariff purports to allow the 
trucker to perform unloading himself. This cannot 
practically be accomplished under the present 3 o’clock 
rule. The rule constitutes an unjust and unreasonable 
practice under section 17 of the Act and should be amended 
to extend application thereof to cases where the trucker 
unloads his own truck. 


Ten Thousand Pound Rule 
Item 11 of Tariff No. 6 provides: 


When trucks are unloaded without the services of the 
Terminal Operator’s employees, unloading shall pro- 
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ceed at a rate of five tons (10,000 pounds) per hour. 
When this rate is not maintained a penalty charge of 
$1.00 for each quarter hour or fraction thereof shall 
be assessed for the excessive time. 


The Examiner would require the deletion of this rule 
because in many cases it is not being applied by respond- 
ents, and because it is meant to be applied only when trucks 
are unloaded without the services of the terminal operator. 


We would further condemn the rule because it is in- 
capable of uniform application to all types of commodities. 
Respondents admitted that 10,000 pounds per hour is much 
too much to ask on some commodities. Different loading 
characteristics of varying types of cargo make uniform 
application impossible. For this reason and for those of 
the Examiner, stated above, the rule is unreasonable under 
section 17 of the Act and should be deleted from the tariff. 


No party has taken exception to the Examiner’s finding 
on this subject. Respondents propose to establish a new 
rule in this respect upon the institution of an appointment 
system. It would be premature to comment on any such 
proposal in this report. 


Shippers’ Requests and Complaints 


Respondents except to the Examiner’s finding that they 
have failed to adopt and maintain reasonable procedures 
for promptly and fairly hearing and considering shippers’ 
requests and complaints as required by section 15. At the 
time of the Examiner’s decision, respondents had not adopt- 
ed such procedures. We will take official notice, however, 
that subsequent to the Examiner’s decision respondents 
have instituted such procedures and filed a description 
thereof with the Commission. These procedures are set 
forth at pages 12 and 13 of respondents’ truck loading and 
unloading tariff No. 7 (FMC-T No. 8), and are as follows: 
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Irem 20. Disposition or REQUESTS AND COMPLAINTS 


A. Shippers’ requests and complaints (as said phrase 
is defined by the Federal Maritime Commission) 
may be made by any shipper by filing a statement 
thereof with the New York Terminal Conference, 
17 Battery Place, New York, New York 10004. The 
said statement shall be submitted promptly to the 
Tariff Committee and to each member of the Con- 
ference. 


. Said statements shall be considered by the Tariff 
Committee at its next meeting. Action need not 
be restricted to the exact scope of such statement 
of request or complaint but may include other 
points or recommendations varying from, but 
directly or indirectly related thereto. 


. Prompt written notice shall be given to the pro- 
ponent or complainant of the docketing of his state- 
ment and of the date of the meeting of the Tariff 
Committee at which it will be considered. If such 
proponent or complainant desires to be heard at 
said meeting, he shall make request upon the Con- 
ference in advance of the meeting. 


. The decision of the Tariff Committee shall be 
announced promptly, in writing, to the proponent 
or complainant, and members of the Conference. 
The decision of the Tariff Committee shall be final 
subject to appeal to the entire Conference member- 
ship within sixty (60) days after notification of the 
decision. 


. If an appeal is taken to the Conference, the Con- 
ference shall hear the appeal promptly and shall 
advise promptly, in writing, the proponent or com- 
plainant of the decision. 


Accordingly, we find that respondents have conformed 
with the requirements of section 15 in this respect. 
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Trucker’s Exceptions 


Intervener, Empire State Highway Transportation 
Association Inc. (Empire), has excepted to the Initial 
Decision in the following respects: 


1. The Examiner having found violations of the Act 
failed to recommend that the Commission withdraw 
approval of the Agreement or that the Commission 
grant other effective relief. 


2. The Examiner improperly concluded that this was 
not a rate case. 


3. The Examiner failed to conclude that the cost 
of truck loading and unloading should be borne by 
steamship companies. 


4, The Examiner erroneously concluded that certain 
rules and regulations of Tariff No. 6 and practices 
thereunder did not violate the Act as contended by 
Empire. 


The violation of the Act to which Empire refers in its 
first exception is respondents’ failure to adopt and main- 
tain reasonable procedures for promptly and fairly hear- 
ing and considering shippers’ requests and complaints. 
Since respondents have complied with the requirements, 
Empire’s plea for disapproval of the conference agreement 
is rejected. 


Empire’s exception to the Examiner’s failure to consider 
the level of rates in this case is rejected. Empire contends 
this is a ‘‘rate case’’ because of the references to rates 
and charges which are contained in paragraphs (5) and 
(7) of the Order initiating this proceeding. These para- 
graphs read as follows: 


(5) Whether any of the rates, charges, rules or 
regulations contained in the tariffs filed with the Com- 
mission by the parties to Agreement No. 8005 result 
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in any undue or unreasonable preference or advantage 
or any undue or unreasonable prejudice or disad- 
vantage in violation of section 16 First of the Act. 


(7) Whether any of the rates, rules, regulations or 
practices of the respondents are unjustly discrim- 
inatory or unfair as between carriers, shippers, 
exporters, importers, or ports, or between exporters 
from the United States and their foreign competitors, 
or operate to the detriment of the commerce of the 
United States, or are contrary to the public interest, 
or in any manner violate the Shipping Act, 1916. 


Paragraph (5) raises no issue of reasonableness of rates. 
This paragraph is limited to section 16 First questions of 
unlawful preference or prejudice. 


Paragraph (7) poses the question whether respondents’ 
rates operate to the detriment of the commerce of the 
United States, but this is not the normal and usual 
‘‘yeasonableness”’ criterion used when considering levels 
of rates. 


Hearing Counsel accurately point out that in Docket 65- 
39 Empire by its own complaint has initiated proceedings 
on this very issue against these same respondents. 


A determination of the rate question is properly before 
us in Docket 65-39 and is not a part of this proceeding. 


Empire’s third exception is also rejected. Empire would 
have the steamship companies pay the charges for truck 
loading and unloading. Currently such charges are paid 
by the truckers. Empire reasons that if the steamship 
companies were required to bear these charges they would 
develop a direct interest in the loading and unloading 
services and accordingly they would proceed to remedy 
the deplorable conditions at the Port of New York which 
impair efficient and economical truck loading and unloading 
services. Empire also contends that truck loading and 
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unloading is but an incidental fact of the continuous opera- 
tion for the transfer of cargo from the ship to the shore, 
and that this “‘terminal’’ function of transferring cargo 
from place of rest to the truck should not be separated 
from the ‘‘stevedoring’’ process paid for by the vessel. 


Middle Atlantic Conference, another trucker intervenor, 
also excepts to the Examiner’s finding on this point. 
Middle Atlantic is of the opinion that the decision on this 
issue should have been deferred until the litigation to 
obtain enforcement of subpoenas against respondents is 
settled. Middle Atlantic feels that until such contracts 
are produced it is impossible to decide which services are 
being performed by respondents for the account of the 
steamship companies and which are being rendered on 
behalf of the shipper.’ 


We agree with the Examiner that the record does not 
adequately support or justify a requirement that the cost 
of truck loading and unloading be borne by the steamship 
companies. 


To hold that the steamship company must absorb this 
charge would revolutionize the way of doing business in the 
Port of New York. We see no reason to overturn such a 
long established custom in the absence of a showing that 
the present custom operates in some way that violates the 
Act, or is detrimental to commerce or is contrary to our 
public interest. No such showing has been made. Never- 


10 At the hearing Empire subpoenaed the respondents to produce certain 
terminal and stevedoring contracts. The subpoena has not yet been complied 
with but is now before the courts for enforcement on request of the Com- 
mission. The Examiner found that the only issue to which the subpoenaed 
contracts relate is the question of whether the terminal operators have any 
agreements with the ocean carriers whereby part of the revenue collected 
from lightr operators is to be refunded to the carriers. The Examiner 
reserved disposition of this issue for a later decision subsequent to re- 
spondents’ compliance with the subpoenas. We similarly reserve disposition 
of the refund of revenue issue but find no necessity to reserve decision on 
the question of who should bear the cost of truck loading and unloading. 
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in any undue or unreasonable preference or advantage 
or any undue or unreasonable prejudice or disad- 
vantage in violation of section 16 First of the Act. 


(7) Whether any of the rates, rules, regulations or 
practices of the respondents are unjustly discrim- 
inatory or unfair as between carriers, shippers, 
exporters, importers, or ports, or between exporters 
from the United States and their foreign competitors, 
or operate to the detriment of the commerce of the 
United States, or are contrary to the public interest, 
or in any manner violate the Shipping Act, 1916. 


Paragraph (5) raises no issue of reasonableness of rates. 
This paragraph is limited to section 16 First questions of 
unlawful preference or prejudice. 


Paragraph (7) poses the question whether respondents’ 
rates operate to the detriment of the commerce of the 
United States, but this is not the normal and usual 
‘‘reasonableness’’ criterion used when considering levels 
of rates. 


Hearing Counsel accurately point out that in Docket 65- 
39 Empire by its own complaint has initiated proceedings 
on this very issue against these same respondents. 


A determination of the rate question is properly before 
us in Docket 65-39 and is not a part of this proceeding. 


Empire’s third exception is also rejected. Empire would 
have the steamship companies pay the charges for truck 
loading and unloading. Currently such charges are paid 
by the truckers. Empire reasons that if the steamship 
companies were required to bear these charges they would 
develop a direct interest in the loading and unloading 
services and accordingly they would proceed to remedy 
the deplorable conditions at the Port of New York which 
impair efficient and economical truck loading and unloading 
services. Empire also contends that truck loading and 
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unloading is but an incidental fact of the continuous opera- 
tion for the transfer of cargo from the ship to the shore, 
and that this ‘‘terminal’’? function of transferring cargo 
from place of rest to the truck should not be separated 
from the ‘‘stevedoring”’ process paid for by the vessel. 


Middle Atlantic Conference, another trucker intervenor, 
also excepts to the Examiner’s finding on this point. 
Middle Atlantic is of the opinion that the decision on this 
issue should have been deferred until the litigation to 
obtain enforcement of subpoenas against respondents is 
settled. Middle Atlantic feels that until such contracts 
are produced it is impossible to decide which services are 
being performed by respondents for the account of the 
steamship companies and which are being rendered on 


behalf of the shipper.'® 


We agree with the Examiner that the record does not 
adequately support or justify a requirement that the cost 
of truck loading and unloading be borne by the steamship 
companies. 


To hold that the steamship company must absorb this 
charge would revolutionize the way of doing business in the 
Port of New York. We see no reason to overturn such a 
long established custom in the absence of a showing that 
the present custom operates in some way that violates the 
Act, or is detrimental to commerce or is contrary to our 
public interest. No such showing has been made. Never- 


10 At the hearing Empire subpoenaed the respondents to produce certain 
terminal and stevedoring contracts. The subpoena has not yet been complied 
with but is now before the courts for enforcement on request of the Com- 
mission. The Examiner found that the only issue to which the subpoenaed 
contracts relate is the question of whether the terminal operators have any 
agreements with the ocean carriers whereby part of the revenue collected 
from lightr operators is to be refunded to the carriers, The Examiner 
reserved disposition of this issue for a later decision subsequent to re- 
spondents’ compliance with the subpoenas. We similarly reserve disposition 
of the refund of revenue issue but find no necessity to reserve decision on 
the question of who should bear the cost of truck loading and unloading. 
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theless, the proposal does augur possible lower total costs, 
possible increased efficiency (by reason of the fact that 
carriers might more carefully oversee the operation), and 
make available to American exporters a pre-determinable 
assessment of their export costs through an inspection of 
steamship tariffs. We will therefore have our staff in- 
formally investigate the ramifications of this proposal. 


Moreover, such a result would disregard the division of 
responsibilities between vessel and cargo already discussed 
in connection with the direct transfer charge, supra. The 
opinion of the Court of Appeals for the District of Columbia 
Circuit in American President Lines, Ltd. v. Federal Mari- 
time Board, 317 F. 2d 887 (1962), further supports this 
conclusion and indicates that the common law duty of a 
common carrier does not extend beyond placing the goods 
at a place of rest on the pier accessible to the consignee. 
The court stated at page 888: 


The work of unloading and putting the cargo on the 
dock is done on behalf of the carrier by longshore- 
men, who are laborers skilled in this sort of thing, or 
by stevedoring companies under contract with the 
carriers, these stevedores employing longshoremen. 
There is not now, and does not appear ever to have 
been, absent a special contract, any obligation on the 
part of the carriers to put such cargo actually into 
the hands of consignees, as by putting it into trucks 
and hauling it to the consignees’ places of business. 


Finally, the steamship companies who would be ad- 
versely affected by such a result are not parties to this 
proceeding and have not had an opportunity to be heard. 


Empire’s final exception takes the Examiner to task 
for failing to make findings on the subjects of safety, 
minimum charges, overtime charges, palletizing of cargo, 
weighing of cargo, and credit arrangements. Tariff No. 6 
contains provisions relating to each of these points. 
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Empire has offered no additional enlightenment on these 
points, and a review of the record confirms the Examiner’s 
finding that the evidence is inadequate for making any 
findings or conclusions on these matters. 


Empire sought also to persuade the Commission to 
require the institution of an independent Port Coordinator’s 
Office in the Port of New York. Empire envisions a Port 
Coordinator which would supervise the movement of 
freight in the Port of New York, and which would act as 
a forum for all parties to seek redress of their complaints, 
and hopefully remedy many of the present problems. 


Assuming that the Commission has the authority to 
direct the establishment of such an office, we still are 
unable to determine, from this record, whether such an 
office would be either helpful or necessary. Accordingly, 
we cannot order the establishment of a Port Coordinator’s 
Office. 


An appropriate order will be entered. 


Thomas Lisi 
Secretary 
(Sea) 


FEDERAL MARITIME COMMISSION 
No. 1153 


Truck anp Licuter Loaprnc AND UNLOADING PRACTICES 
at New York Harsor 


OxpEr 


This proceeding having been initiated by the Federal 
Maritime Commission, and the Commission having fully 
considered the matter and having this date made and 
entered of record a Report containing its findings and 
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conclusions thereon, which Report is hereby referred to and 
made a part hereof; 


Ir Is OnverEp, That respondents be, and they are hereby, 
notified and required to cease and desist from engaging 
in the violations of section 16 First and section 17 of the 
Shipping Act, 1916 (46 U.S.C. 815, 816), herein found to 
have been committed by respondents; and 


Ir Is FurrHer Orperep, That respondents be, and they 
are hereby required, within 45 days after the date of service 
of this order to modify the provisions of their Lighterage 
Tariff No. 2 and their Truck Tariff No. 6, in a manner 
consistent with our report herein; and 


Ir Is Furruer Orperep, That the proceedings in Docket 
1153 are hereby discontinued except for that portion 
thereof upon which the Examiner reserved decision pending 
resolution of a related subpoena enforcement proceeding 
currently before the courts. 


By the Commission. 


Thomas Lisi 
Secretary 
(SEat) 
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Petition for Review 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Civil Action No. 20286 


American Export-Issranptsen Lives, Inc., AMERICAN 
Sreveporss, Inc., Bay Rmce Orzratine Co., Inc., 
Cunean Lixg, Inc., Grace Live, Inc., InterNaTIONaL 
TerminaL Opveratinc Co., Inc., ManEer STEVEDORING 
Co., Ivc., Marra Bros., Inc., Mavpz/James, Inc., Jonny 
W. McGrara Corporation, Nacrema Operattne Co., 
Inc., Norrugast Marine Teemrnat Co., Inc., NorwEGIAN 
American Liye Acency, Inc., Pronger TERMINAL 
Corroration, Pirrston SvevepoRING CORPORATION, 
Reviaste Marie Service Co. Inc. UNtversan 
TerminaL & Sreveportnc Corporation, Petitioners 


v. 


FeprraL Maritrmme Commission and 
Unirep Srates or Amenioa, Respondents 


Perrrion ror Review or AN ORDER OF 
THE FEepERAL Maritrme CoMMIssIoN 


I. Insrropucrion 


This is a petition to review and set aside portions of 
a final order and report (referred to collectively as 
“<Order’’) of the Federal Maritime Commission (‘‘Com- 
mission’’) served May 16, 1966. A copy of the Order is 
attached. Petitioners here (respondents before the Com- 
mission) are the members of the New York Terminal 
Conference, an association of companies who operate ter- 
minal pier facilities in New York Harbor in connection 
with common carriers by water. The Commission held 
that the petitioners violated Section 16 First and Section 17 
of the Shipping Act, 1916 (46 U.S.C. §§ 815, 816) and 
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ordered them to alter a number of their tariff provisions 
relating to the loading and unloading of trucks and lighters 
(boats used to transport cargo between a vessel and the 
shore). 


The Commission’s Order forces drastic changes in the 
business operations of the individual terminal operators 
belonging to the Conference, including changes in their 
rules, regulations and practices which determine the cost 
for various terminal services. Some of the changes ordered 
by the Commission have already been, or will be, put into 
effect by petitioners. Other portions of the Order, how- 
ever, are arbitrary in that they are unwarranted and un- 
supported by the record compiled in the Commission’s 
investigation and, in addition, constitute an exercise of 
powers beyond those given the Commission by any 
applicable statute. Further, they are arbitrary and un- 
reasonable in terms of their consequences and practical 
effect upon the immense, complex and vital business of 
importing and exporting goods to and from the Port of 


New York. Petitioners seek by this petition to have these 
portions reviewed and, upon review, set aside. 


JJ. Jurispicrion aNnD VENUE 


This court is given jurisdiction to review the action of 
the Commission by the Judicial Review Act of 1950, 5 U.S.C. 
§ 1031, et seq. The District of Columbia is proper venue, 
5 U.S.C. § 1033. 


III. Grounps ror RELIEF 


Set forth below are the specific portions of the Order 
and findings to which petitioners object and a brief state- 
ment of the grounds for objection. For purposes of clarity 
these portions of the Order are divided between those con- 
cerning loading and unloading trucks and those concerning 
loading and unloading lighters and are not considered in 
the same sequence followed in the Order itself. 
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A. Issues Relating to Truck Loading and Unloading 


1. Truck Detention, The Commission ordered petitioners 
to include in their truck tariff a ‘‘detention rule’? whereby 
they must ‘‘compensate the truckers for unusual truck 
delays caused by or under the control of the terminals’’ 
(Order, p. 13). However, the finding in the Order is that 
it is ‘‘virtually impossible’? to determine the causes of 
truck delay (Order, p. 12). The Commission’s determina- 
tion in this respect is therefore arbitrary and capricious. 
No statute empowers the Commission to order respondents 
to pay money to the truckers. The Order, therefore, 
exceeds, and is in abuse of, powers granted the Commission 
under the Shipping Act, 1916. 


2. The Three O’Clock Rule. Truck Tariff No. 6 contains 
the following rule: 


‘A truck in line to receive or discharge cargo by 
3 P.M. and which has been checked in with the Re- 
ceiving Clerk or Delivery Clerk, as the case may be, 
and is in all respects ready to be loaded or unloaded, 
is entitled to be serviced until completion at the 
straight-time tariff rates. This rule shall not apply 
to trucks unloaded without the services of the ter- 
minal operator.”’ 


The Commission’s Order apparently directs petitioners to 
modify the three o’clock rule so that it will apply even 
where the truck driver unloads the truck ‘‘without the 
services of the terminal operator.’? The Commission’s 
Order in this regard is arbitrary. It would obligate the 
terminal operator to furnish hilo equipment and terminal 
labor for a potentially indefinite period of time no matter 
how late the hour and to handle the unloaded cargo on an 
overtime basis without extra compensation although the 
trucker and not the terminal operator controls the speed 
at which the truck is unloaded. 
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The Order is arbitrary for the further reason that it fails 
to recognize that petitioners’ Truck Tariff No. 7, which the 
Commission discussed in its Order, establishes an appoint- 
ment system whereby truckers may reserve a time certain 
for loading or unloading their truck. The new three 
o’clock rule in Truck Tariff No. 7 is limited to trucks which 
do not make appointments and obligates the terminal 
operator to service such trucks only until 5:00 p.m. or 
until the time when the last appointment truck is finished. 
The Commission’s Order would undermine this painfully 
evolved appointment system in that a truck failing to 
appear for an appointment could nonetheless insist on 
servicing to completion if it merely appeared before 
3:00 p.m. Such an order is on its face arbitrary. 


3. The Ten Thousand Pound Rule. The Commission 
ordered petitioners to delete the provision in Truck Tariff 
No. 6 that if the terminal operator’s employees are not 
performing the unloading the truck shall be unloaded at 
the rate of at least 10,000 pounds per hour to avoid im- 
position of extra charges. The record does not support 
this finding. 


B. Lighter Loading and Unloading 


1. Working Lighters Over the Side. The Commission’s 
Order prohibits petitioners from assessing the charges in 
Lighterage Tariff No. 2 when lighter cargo is handled 
directly to or from a vessel (over-the-side handling) rather 
than to or from the pier. But in handling lighter cargo 
over the side petitioners are discharging the lighterman’s 
obligation to load or unload his lighter; petitioners should 
be compensated therefor. The Commission’s Order 
directing petitioners to cancel Lighterage Tariff No. 2 is 
therefore arbitrary and beyond its statutory power. 


Furthermore, the evidence of record showed that costs 
were incurred by petitioners in addition to normal stevedor- 
ing costs for performing over-the-side handling. Since 
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the Commission did not find that the charges in Lighterage 
Tariff No. 2 were unreasonable in amount for the service 
performed, its Order is unsupported by the record or by 
its findings. 

2. On-Pier Lighter Loading. The Commission ordered 
petitioners to establish tariff schedules and rates covering 
the loading and unloading of lighters to or from the pier. 
No statute requires such a tariff. Nor can the require- 
ment be legally established administratively in the absence 
of an agreement among petitioners as to rates, Tules and 
regulations covering such service; there is no evidence of 
any such agreement and of course no finding on the point. 


In addition, petitioners do not hold themselves out to 
perform the services which would be covered by such a 
tariff; and the Commission is without legal authority to 
compel petitioners to engage in a business which they are 
not now in. 


It is furthermore arbitrary and capricious because of 
the Commission’s refusal to recognize on the basis of the 
unqualified and undisputed representation to it that there 
is no possible way that petitioners can comply with this 
Order without either violating exclusive bargaining agree- 
ments or precipitating a strike of the entire Port of New 
York. 


3. Lighter Delay. The Commission determined that the 
petitioners must include in their lighterage tariff (which 
elsewhere the Commission orders petitioners to cancel in 
its entirety) a provision whereby lighter companies may 
present claims for lighter detention for payment by peti- 
tioners. The tariff is a tariff of charges, and the Com- 
mission has no statutory power to require petitioners to 
make any payments for detention of lighters. 


In addition, the evidence shows that the steamship com- 
panies pay compensation for detention to the lighters; 
there is no contrary evidence. It is therefore arbitrary 
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and capricious to compel petitioners also to pay such 
detention claims. 


4. Disclaimers of Liability for Delay. The Commission 
ordered petitioners to eliminate the difference in language 
existing between the disclaimers of liability for delay in 
Truck Tariff No. 6 on the one hand and the comparable 
language in the Lighterage Tariff on the other. Else- 
where, however, the Commission directed petitioners to 
include differing detention rules in the truck and lighter 
tariffs. The Order in any case is wholly unclear. Insofar 
as it purports to state that detention rules must be identical 
for trucks and lighters, it is unsupported by any finding 
in the Order or evidence in the record. Insofar as it 
directs petitioners to adopt a disclaimer provision for 
lighters identical to the one set forth in Truck Tariff No. 6 
with regard to trucks, petitioners agree to do this. 


C. Vagueness 


The Order is unreasonable and unenforceable for 
vagueness; it cannot be reasonably understood by peti- 
tioners with respect to the directives purportedly given to 
them. Moreover, the findings and reasons upon which said 
directives purport to be based are insufficient to enable 
the court to determine what the Commission did. 


D. Due Process and the Administrative Procedure Act 


The Order is violative of due process and the procedural 
requirements of Section 5(c) of the Administrative Pro- 
cedure Act, 60 Stat. 239, 5 U.S.C. § 1004(c) in that: 


1. At the time he presided over and conducted the 
investigative hearings in the administrative proceeding in 
Docket 1153 and thereafter, Examiner Jordan was 
responsible to, and subject to the supervision and direction 
of the managing director of the Commission, who was 
and is an officer and employee of the Commission engaged 
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in the performance of investigative and prosecuting 
functions for the Commission. 


2. Officers, employees, and agents of the Commission, 
who had been engaged in the performance of investigative 
and prosecuting functions for the Commission in the case 
under review, namely, the General Counsel and two em- 
ployees of the Bureau of Compliance, participated and 
advised, (other than as witnesses or counsel in the public 
proceedings) in the Commission’s review of the Hearing 
Examiner’s initial decision and the Commission’s sub- 
sequent decision approving and adopting its order herein. 
As a further and additional violation of and the require- 
ments of Section 5(c) of the Administrative Procedure Act, 
petitioners’ rights to due process, the General Counsel 
and the two employees of the Bureau of Compliance were 
also at the time of said participation under the control, 
direction and supervision of the managing director, who 
had also personally engaged in prosecuting and in- 


vestigatory functions for the Commission in the case under 
review. 


3. In the course of the proceedings below, the hearing 
examiner participated in improper ex parte discussions in 
violation of Section 5(c) of the Administrative Procedure 
Act and in violation of petitioners’ constitutional rights. 


E. Rule Making 


The Commission’s order, if allowed to become effective, 
will force petitioners to publish new tariffs differing from 
those now in effect in a number of material respects; the 
order constitutes a determination that there should be new 
rules covering loading and unloading practices and pro- 
cedures in New York Harbor. As a consequence, the order 
is illegal and void for failure to follow the rule-making 
provisions set forth in Section 4 of the Administrative 
Procedure Act. 
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Retr Sovucst 
Petitioners respectfully pray that this Court: 


1. Find that the Commission erred in the respects set 
forth above, and set aside and cancel the Commission’s 
Order served May 16, 1966; 


2. In the alternative, remand this proceeding to the 
Commission for reconsideration in a manner consistent 
with the Court’s opinion and findings; and 


3. Grant such other and further relief as the Court may 
deem appropriate. 


Respectfully submitted, 


Mark P. Schlefer 


Stuart C. Law 


Attorneys for Petitioners 


June 28, 1966 


Komrners & Fort 
529 Tower Building 
Washington, D.C. 20005 
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Prehearing Stipulation 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20286 
Amezioan Export-Isspanptsen Lrvzs, Inc., ET aL, 
Petitioners, 
v. 
FeprraL Maritime Comaassion and 
Unrrep Srares or America, Respondents. 
PREHEARING STIPULATION 


Issues Presentrep: Counsel for all petitioners and 
counsel for the respondents stipulate that the issues herein 
are as follows: 


1. Whether the Commission’s determination that peti- 


tioners must include in their truck tariff a ‘‘deten- 
tion rule’? whereby they must ‘‘compensate the 


truckers for unusual truck delays caused by or under 
the control of the terminals’? is arbitrary and 
capricious, and whether it exceeds and is an abuse 
of powers granted the Commission. 


. (a) What the Commission decided with respect to 
the ‘‘three-o’clock rule’’ contained in petitioners’ 
Truck Tariff No. 6. 


(b) Whether, assuming the order directs petitioners 
to modify this rule so that it will apply even where 
the truck driver unloads the truck ‘‘without the 
service of the terminal operator’’, it is supported 
by substantial evidence in the record; whether it is 
arbitrary and capricious; and whether it con- 
stitutes an abuse of the Commission’s authority. 


(c) Whether the order is arbitrary in that it under- 
mines petitioners’ appointment system for trucks. 


(d) Whether the Commission’s order is moot, 
and/or of no effect, in light of the fact that peti- 
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tioners have superseded the tariff which the Com- 
mission considered in its order (Truck Tariff No. 6) 
with Truck Tariff No. 7, which does not contain the 
same rule as the one in Truck Tariff No. 6. 


3. Whether the Commission’s order that petitioners 
must delete the provision in Truck Tariff No. 6 
known as the ‘‘10,000-pound rule’’ is supported by 
substantial evidence in the record. 


. Whether the Commission’s order prohibiting peti- 
tioners from assessing the charges set forth in 
petitioners’ Lighterage Tariff No. 2 when lighter 
cargo is handled directly to or from a vessel over 
the side rather than to or from the pier is arbitrary 
and capricious and beyond the Commission’s 
statutory power; whether it is supported by sub- 
stantial evidence in the record; whether the order 
is further defective in that the Commission failed 
to find that the charges set forth in Lighterage 
Tariff No. 2 were unreasonable in amount for the 
service performed. 


. Whether the Commission’s order that petitioners 
must establish tariff schedules and rates covering 
the loading and unloading of lighters to and from 
the pier is arbitrary and capricious and impossible 
to comply with, and, in addition, whether such an 
order is within the legal authority of the Commission. 


. Whether the Commission’s determination that the 
petitioners must include in their lighterage tariff 
a provision whereby lighter companies may present 
all claims for lighter detention to petitioners for 
payment regardless of the reason for detention is 
contradictory with other portions of the order in 
that elsewhere the Commission ordered petitioners 
to cancel their lighterage tariff in its entirety; 
whether the Commission’s determination is beyond 
its statutory power; whether it is supported by 
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substantial evidence in the record; and whether it 
is arbitrary and capricious, and constitutes an abuse 
of the Commission’s authority. 


. Whether the Commission’s order relating to the 
differences between the disclaimers of liability of 
delays in Truck Tariff No. 6 and Lighterage Tariff 
No. 2 is unenforceable for being vague and incom- 
prehensible and, assuming that the order requires 
the detention rules in the two tariffs to be identical, 
whether such determination is supported by the 
necessary findings and substantial evidence in the 
record. 


. Whether, with respect to each and every issue set 
forth above, the Commission’s order is unreasonable 
and unenforceable for vagueness. 


. Whether the findings and reasons upon which the 
Commission’s order purports to be based are 


sufficient to support the directives therein. 


. Whether the Commission’s order violated peti- 
tioners’ constitutional rights including, but not 
necessarily limited to, their right to Due Process, 
or petitioners’ rights under the Administrative Pro- 
cedure Act, particularly § 5(c), 60 Stat. 239, 5 U.S.C. 
1004(c), or both, as a result of (a) the fact that 
Hearing Examiner Jordan was responsible to and 
subject to the supervision and the direction of the 
Managing Director of the Commission at the time 
he conducted the hearings in Docket 1153, and 
(b) in other material respects which the present 
record does not on its face disclose. In this con- 
nection petitioners state that they have moved this 
Court for leave to adduce additional evidence 
relating to whether there was an improper com- 
mingling of functions and whether ex parte 
communications regarding the case were improperly 
made. Inasmuch as petitioners do not now know 
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all that such evidence may subsequently reveal, for 
purposes of this stipulation petitioners reserve the 
right to raise any issues which pertain to or affect 
these issues. 


_ Whether the Commission’s order is defective in that 
it orders rule making without conforming to the 
rule-making provisions in Section 4 of the Admin- 
istrative Procedure Act. This issue is not presently 
framed by the petition for review; however, peti- 
tioners state that they have moved to amend their 
petition so as to include this issue. 

Barers anp Dzsicnation or Jorst APPENDIX: The parties 
hereto stipulate that briefs may be filed in typewritten 
form, that designation of the contents of the Joint 
Appendix shall be made by the parties within five days 
after the filing of the respective briefs. The Joint 
Appendix shall be prepared by the petitioner and filed 
within two weeks after the filing of petitioners’ reply 
brief, and when the Joint Appendix is printed, printed 
briefs shall be filed with the Court within ten (10) days 
thereafter. Nothing in this stipulation shall be construed 
to affect or determine apportionment of costs of said 
Joint Appendix. 

Respectfully submitted, 


Mark P. Schlefer 
Stuart C. Law 

Attorneys for Petitioners 
Walter H. Mayo, Til 

Attorney for the 

Federal Maritime Commission 


Trwuy A. Szmer/WHM IIT 
Attorney for the United States 


Dated: August 3, 1966 


Prehearing Order 
[Filed August 11 1966] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIROUIT 


September Term, 1965 


No. 20,286 


American Export-IspraNDrsen Lives, Ino., eT aL., 
Petitioners, 


v. 


FeprnaL Manitme Commission and 
Unrrep Srares or Amenica, Respondents. 


Before: Bazelon, Chief Judge, in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is approved, and it is 


Orpergp that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall 
be printed in the joint appendix herein. 

D.L.B. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20286 


American Export-IspraNptsen Lines, Inc., ET aL., 
Petitioners, 


v. 


Feperat Maritime Commission and 
Unrrep Srares or America, Respondents. 


Motion for Full Evidentiary Hearing: for Leave To Adduce 
Additional Evidence: and for an Order Directing Respond- 
ent Federal Maritime Commission To Supply Omissions 
from the Record. 


Introduction 


In a letter to counsel for petitioners dated July 29, 
1966, the Secretary of the Federal Maritime Commission 
named the persons present at the meeting at which the 
Commission voted to institute the proceedings below, and 
also those present when the Commission considered, and 
voted to adopt, its final order and report under review 
here. A copy of this letter, and a copy of the certified 
copies of the minute entries of the two meetings, which 
accompanied the letter, are attached to this motion. 


Read in conjunction with Commission Order No. 1, as 
amended,! which sets out in detail the organization of the 
Commission and the responsibilities of the staff, it appears 
almost certain that the Commission violated Section 5(c) 
of the Administrative Procedure Act, 60 Stat. 239, 5 U.S.C. 
§ 1004(c), as well as petitioners’ rights to due process, in 
that persons who engaged in the performance of in- 


1See Pike & Fischer, Shipping Regulations, Current Service, 106:101, 
et seq. 
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vestigatory and prosecuting functions in the same case 
advised the Commission in its decision.* 


While the presence of prohibited persons at the Com- 
mission meeting of May 12, 1966, at which the final order 
was adopted, appears to be the most flagrant of such 
violations, such knowledge as petitioners possess indicates 
that it is by no means the only instance in which the 
Commission violated Section 5(c) and denied due process 
to petitioners in the course of the proceedings below. 
These other instances, which were called to the Commis- 
sion’s attention and of which the Commission was well 
aware, are discussed in detail below. They include illegal 
ex parte communications to both the Commission and the 
hearing examiner, and illegal control and direction of the 
hearing examiner by the Managing Director. Prior to 
receipt of the above letter, petitioners did not consider 
that they were in possession of sufficient evidence to warrant 
action on their part beyond the objections which they 
made.* However, in light of the facts disclosed by 


Secretary Lisi’s letter, that persons who were adversaries 
of petitioners during most of the proceedings below, and 
persons who helped conduct the investigation, advised the 
Commission as to what action it should take, it is evident 
that petitioners have no alternative but to ask this Court to 
permit them to discover, and include in the record before 


2Section 5(c) provides in part: ‘‘Save to the oxtent roquired for the 
disposition of cx parte matters as authorized by law, no such officer [hearing 
examiners] shall consult any person or party on any fact in issue unless 
upon notice and opportunity for all parties to participate; nor shall such 
officer be responsible to or subject to the supervision or dircction of any 
officer, employee, or agent engaged in the performance of investigative or 
prosecuting functions for any agency. No officer, employee, or agent engaged 
in the performance of investigative or prosecuting functions for any agency 
in any case shall, in that or a factually related case, participate or advise 
in tho decision, recommended decision, or agency review pursuant to section 
8 except as witness or counsel in public proceedings.’ 


3 As discussed more fully below, these objections were set forth, inter alia, 
in petitioners’ two briefs in two subpoena enforcement actions brought by 
the Commission against companies who are petitioners here. 
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this Court, the full extent to which illegal commingling of 
functions, illegal ex parte communications, and illegal 
control of hearing examiners occurred in the administra- 
tive proceedings below. 


Because of the nature of the issues involved, and because 
much of the evidence which would ultimately be added to 
the record is necessarily now unknown, petitioners base 
their motion on the inherent right, in cases where due 
process appears to have been denied by an administrative 
agency, to a ‘‘full evidentiary hearing.’’ This right has 
often been recognized by this Court. Amos Treat é Co., 
Inc. v. SEC, 306 F.2d 260, 113 App. D.C. 100 (D.C. Cir. 
1962); Sangamon Valley Television Corp. v. U. S., 269 
F.2d 221, 106 App. D.C. 30 (D.C. Cir. 1959) ; Massachusetts 
Bay Telecasters, Inc. v. FCC, 261 F.2d 55, 104 App. D.C. 
226 (D.C. Cir. 1958); WKAT, Inc. v. FCC, 258 F.2d 418, 
103 App. D.C. 324 (D.C. Cir. 1958). Additionally or 
alternatively, petitioners base their motion herein upon 
Section 7(c) of the Review Act of 1950 (the Hobbs Act), 
72 Stat. 951, 5 U.S.C. § 1037, which provides for adducing 
additional evidence in proceedings reviewing final orders 
of the Commission upon a showing of materiality and 
reasonable grounds for failure to adduce the evidence 
below. Petitioners here are parties ‘“‘to a proceeding to 
review’ applying ‘‘to the court of appeals, in which the 
proceeding is pending, for leave to adduce additional 
evidence”’ and thus satisfy the jurisdictional requirements 
of Section 7(c). 


For the reasons set out at the conclusion of this motion, 
petitioners request the Court to appoint a Special Master 
to conduct the evidentiary hearing sought herein. In 
addition, petitioners further ask the Court to issue an 
order pursuant to Rule 38(h) of the Rules of this Court 
directing the Commission to include in the certified record 
herein the record in each of two subpoena enforcement 
actions brought by the Commission in connection with the 
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proceedings below in the United States District Court for 
the District of Columbia. Some portions of these two 
records are included in the certified record filed by the 
Commission, others are not; petitioners request that the 
Commission be directed to include the missing portions in 
the certified record. 


Evidence Sought 
Depositions 


As indicated, petitioners are necessarily without knowl- 
edge of most of the activities of the Commission’s staff 
which took place during the course of the proceedings 
below, and, as a consequence, it is impossible to describe 
with particularity the evidence sought. However, at a 
minimum, it is apparent that the testimony, which may be 
taken by deposition, of the following persons will be 
necessary, limited to the issues indicated herein: 


E. F. Schmeltzer, Managing Director 

J. L. Pimper, General Counsel 

G. O. Basham, Chief Hearing Examiner 
A_L. Jordan, Hearing Examiner 
Thomas Lisi, Secretary 


E. S. Johnson 
W. Levenstein 


Regulation of the Bureau of 


Employees of the Office of Foreign 
Compliance 


Of this group, Messrs. Pimper, Johnson, and Levenstein 
were at the Commission meeting of May 12, 1966, at which 
it adopted the final order. Johnson and Levenstein both 
worked in the Office of Foreign Regulation. According to 
Commission Order No. 1, as amended, supra, this office, 
inter alia: 


“|. reviews informal complaints and protests 
against the practices, methods, and operation of 
common carriers or conferences or against existing or 
proposed tariffs of such carriers or conferences and 
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(1) requests the Bureau of Investigation to develop 
additional information and data through field in- 
vestigations; (2) recommends the conclusion of com- 
plaints and protests by voluntary agreement between 
the parties or by administrative determination that 
the complaint or protest fails to represent a violation 
of the shipping statutes or the rules, or orders of the 
Commission; (3) prepares recommendations, col- 
laborating with the Office of the Hearing Counsel, for 
formal action and proceedings by the Commission ; 
and/or (4) refers, as appropriate, complaints and 
protests to the Bureau of Investigation for action by 
that Bureau.’’+ 


General Counsel Pimper participated personally as 
Acting Managing Director in the Commission’s decision to 
launch the investigation in Docket 1153, as shown by 
Secretary Lisi’s letter, and in this capacity had supervision 
over all investigatory and prosecuting functions of the 


staff. In addition, after he became General Counsel, 
members of his staff, particularly H. B. Mutter, vigorously 
participated in the investigation and prosecution of the 
case. This is clear from the pleadings filed on behalf of 
the Commission against petitioners by Mr. Pimper’s 
subordinates in both subpoena enforcement actions (see 
below) and other matters connected with this case. Per- 
formance of investigatory or prosecuting functions by 
subordinates renders illegal an agency order as to which 
the superior—Pimper—advised. Columbia Research Corp. 
v. Schaffer, 256 F.2d 677 (2d Cir. 1958) (abated for failure 
to substitute new postmaster on death of original defendant, 
256 F.2d 681).° 


4Pike & Fischer, Shipping Regulations, Current Service, 106:104. 


5 See, also, companion case, Vibra Brush Corp. v. Schaffer, 256 F. 2d 681 
(2d Cir, 1958) (also abated); Pinkus v. Reilly, 157 F. Supp. 548 (D. NJ. 
1957). 


107 


An even greater violation of Section 5(c)’s prohibition 
against commingling is presented by the case of Mr. 
Schmeltzer. He helped launch the investigation, as shown 
by Secretary Lisi’s letter. He disclosed on deposition that 
he had personally engaged in the investigation. And as 
Managing Director in charge of all investigative and 
prosecuting activities of the staff (see Commission Order 
No. 1, as amended, supra) his subordinates advised in the 
Commission’s decision adopting the final order. This is 
clearly illegal. As Judge Learned Hand stated in Columbia 
Research Corp. v. Schaffer, supra, at 679: 


‘Tt would be plainly contrary to the purposes of the 
section [§ 5(c)], if the General Counsel prepared the 
complaint and the Assistant Counsel made the final 
decison; for the subordinate would then be passing 
upon the success of what his superior had undertaken.’ 
(Emp. sup.) 


The deposition of Mr. Lisi is required for purposes of 
substantiating official Commission communications, such as 
his letter of July 29th. In addition, his testimony is needed 
to help establish what transpired at the meeting and also 
to put on the record the official duties of the participants. 
The depositions of the hearing examiners are sought with 
respect to the receipt of improper ex parte communica- 
tions and also with respect to the fact that Hearing 
Examiner Jordan was, at the time he conducted the hear- 
ings, improperly subject to the Managing Director’s control 
and direction. The testimony of both examiners is needed: 
Examiner Jordan conducted most of the hearings; Chief 
Examiner Basham conducted a portion of them, and also 
was in charge of the Office of Hearing Examiners through- 
out the proceedings below. Chief Examiner Basham gave 
his deposition in the second subpoena enforcement pro- 
ceeding in the United States District Court, discussed 
below. His deposition shows that there were illegal 
ex parte communications. There is no reason to believe 
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that others did not take place also, including communica- 
tions to Examiner Jordan. 


Restoration of Missing Portions of Record 


The prior proceedings in this case include two decisions 
in the United States District Court for the District of 
Columbia—the first by Judge Wilbur K. Miller and the 
second by Judge Alexander Holtzoff—denying Commission 
motions to enforce subpoenas duces tecum against com- 
panies who are petitioners here. Petitioners seek leave 
of this Court to add to the record before it those portions 
of the record in the two enforcement proceedings which 
were left out of the list certified by the Commission. 


These enforcement actions constitute an important part 
of the proceedings below. Nevertheless, the index of the 
record as certified by the Commission contains only 
selected portions of the record compiled in the two enforce- 
ment proceedings. While in general the selection appears 


to be highly biased in that many of petitioners’ documents 
of record in the United States District Court have been 
left out, some of the exclusions appear whimsical. For 
example, the certified list includes petitioners’ brief and 
exhibits in the first enforcement action, but omits peti- 
tioners’ brief and exhibits filed in the second. 


The omitted material includes depositions of importance 
to petitioners given by Timothy J. May, who at the time 
he testified was Managing Director of the Commission; 
E. F. Schmeltzer, who, as indicated above, is now Managing 
Director but who was then the Director of the Bureau of 
Domestic Regulation; Chief Hearing Examiner Gus O. 
Basham; and H. B. Mutter, who at the time was Acting 
Solicitor. These depositions contain important testimony 
relating to the performance of investigatory and prose- 
cuting functions and improper ex parte communications. 


6 FMC v. American Export Lines, Inc., et al., Mise. No. 30-65; FMC v. 
American Stevedores, Inc., et al., Mise. No. 16-66. 
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In short, the certified list is a deck of cards with the 
kings, aces, and other cards selected at random missing. 
The Commission cannot pick and choose which documents 
in these records please it and which do not. The Commis- 
sion having chosen to include some of the documents from 
these judicial proceedings, petitioners are clearly entitled 
to an order requiring that all be included. 


Additional Evidence 


In addition to the above, petitioners request that any 
other evidence or testimony which might appear material 
and relevant to the issues of whether Section 5(c) was 
violated or due process not given also be received, i.e., 
that there be a ‘‘full evidentiary hearing’’ into these ques- 
tions. This is clearly appropriate in light of the evidence 
already at hand of violations of Section 5(c) and due 
process. See cases cited, supra, at p. 3. 


Reasons for Failure to Adduce Below 


With respect to the depositions of persons present at 
the meeting at which the Commission adopted its order, 
petitioners did not learn who was present until they 
received Secretary Lisi’s letter of July 29, 1966. They 
could not have acted earlier. 


With respect to the depositions and other material 
referred to which were of record in the subpoena enforce- 
ment actions in the United States District Court, but which 
were omitted in the certification, they obviously were 
adduced below, and were improperly left out by the Com- 
mission. As to these, petitioners are seeking relief under 
Rule 38(h) of the Rules of this Court, and have fully met 
the grounds for relief under that rule. 


The testimony of the hearing examiners pertains to ex 
parte communications and improper agency control. 
Petitioners did not suspect the existence of the improper 
communications to hearing examniers until nearly a year 
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after the initial decision, when Chief Examiner Basham’s 
deposition was taken in connection with the second 
subpoena enforcement action which, in turn, related to a 
relatively minor reserved issue. The issue having been 
previously raised in petitioners’ brief in the first enforce- 
ment action that Messrs. May and Schmeltzer improperly 
communicated ex parte with the Commission, it was 
obvious that it would be a pointless waste of time to object 
further to other ex parte communications well known to 
the Commission.? Nevertheless, petitioners objected in 
their brief in the second enforcement to the ex parte com- 
munications made to Chief Examiner Basham. 


Similarly, it would have been futile to raise again the 
issue of improper control of hearing examiners by the 
Managng Director. When the Commission issued Amend- 
ment 6 to Commisison Order No. 1 on February 28, 1964 
(29 F.R. 3485, March 18, 1964) subjecting Examiner Jordan 
to the control and direction of Managing Director T. O. 
May, there was widespread and immediate protest that it 
constituted illegal commingling of functions. Among these 
protests was a letter to Chairman Harllee, with a copy to 
T. O. May, dated March 31, 1964, a copy of which is 
attached, from the President of the Maritime Administra- 
tive Bar Association. Indeed, as a result of the protests, 
it changed the offending order (see 29 F.R. 6290, May 13, 
1964), but this was not done until after the hearings herein 
had ended (April 9, 1964). The Commission was thus fully 
aware of the risks it was running and the dangers involved. 
It was obvious that any further gesture on petitioners’ part 
would have been an empty formality. 


7In addition to the point being raised in petitioners’ brief, Commission 
counsel Mayo appeared on behalf of Chief Examiner Basham. The Com- 
mission was thus well aware of the evidence re ex parte communications, and 
exhibited a total lack of concern. Similarly, in addition to the fact that 
petitioners strenuously argued the point on brief, Messrs. May and Schmeltzer, 
high officials of the Commission, were obviously well aware of the ex parte 
charge made with respect to them. 
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Relief Requested 
Petitioners respectfully pray that: 


1. This Court appoint a Special Master to receive the 
evidence referred to above, except that with respect to the 
records in the United States District Court for the District 
of Columbia, in the enforcement actions referred to above, 
petitioners ask that this Court issue an order under Rule 
38(h) that they be added, in toto, to the record here. This 
Court has previously appointed a special master in review- 
ing orders of administrative agencies, NLRB v. Arcade- 
Sunshine Co., Inc., 132 F.2d 8, 76 App. D.C. 312 (1942), as 
has the Court of Appeals for the Second Circuit, NLRB 
v. Remington Rand, Inc., 130 F.2d 919 (1942). 


Similarly, under the Relief Act of 1950, supra, while it 
is true that the Court has power to remand to the agency, 
it is also clear that this is not the only course open. To 
use the word ‘‘may’’ in Section 7(c) gives the Court a 


choice of methods whereby the additional evidence may be 
added to the record. The Court ‘“‘may’’ remand to the 
agency, or may add to the record through its own master 
appointed for this purpose.® 


Moreover, such a procedure would be more appropriate 
and expeditious under the circumstances surrounding this 
particular litigation. As the full record in this case will 
indicate, what started as an investigation of loading 


8 The only other effect which ‘‘may’’ could have in the context of Section 
7(c) would be to give the court discretion to refuse to grant a motion to 
adduce even where all jurisdictional requirements were met—¢c.g., even 
where the moving party had shown the evidence was material and that he 
had reasonable grounds for failing to introduce it below. This construction 
is clearly absurd. In connection with the relief sought herein, see Bethlehem 
Shipbuilding Corp. v. NLRB, 120 F. 2d 126, (1st Cir. 1941), where, on the 
Board’s petition for an order to show cause why Bethlehem should not be 
held in contempt, the court in principle approved the concept that the court 
of appeals could issue subpoenas duces tecum by analogy to pretrial dis- 
covery powers granted United States district courts under the Federal Rules 
of Civil Procedure, See Kamen Soap Product Company, Inc. v. U.S., 110 
F, Supp. 430 (Ct, Cl. 1953). 
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practices ended as a contested case with the Commission 
and petitioners as adversary parties. While a master 
appointed by the Court would be a genuine third party, 
the Commission—including its hearing examiners, who 
are still subject to the administrative direction of the 
Managing Director—is in reality but one organization, and 
sits as prosecutor and judge. Obviously, whatever unfair- 
ness this normally generates is many times greater when 
the issue is whether the agency unfairly commingled 
functions. The very people accused of unfairness would 
sit in judgment on the charge that they were unfair. As 
this Court itself admonished in Amos Treat, supra, admin- 
istrative hearings must be conducted ‘‘not only with every 
element of fairness but with the very appearance of com- 
plete fairness’? (306 F.2d 260, 267). Here the ‘‘very 
appearance of fairness’’ requires a special master. 


2, Pending such hearing, the filing of briefs and argument 
on the Petition for Review be held in abeyance. 


3. The Court grant such other relief as to the Court 
may seem just. 


Respectfully submitted, 


Mark P. ScHLEFER 
Mark P. Schlefer 


Sruarr C. Law 
Stuart C. Law 
Attorneys for Petitioners 
Komrners & Fort 
529 Tower Building 
Washington, D. C. 20005 


August 19, 1966 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
170 Richard J. Gage 
Cross Examination 
By Mr. Heckman: 


Mr. Gage. * * * We asked the lightermen on several oc- 
casions to notify us of the steamship companies who did 
not presently pay demurrage claims that were made on 
the steamship companies, and have never been able to get 
any such list. 

Q. And were the members of the conference not asked 
to arrange a joint meeting with the lightermen, the steam- 
ship companies, and the terminal operators, to work that 
out? A. I think that I—I’m not sure of that. I don’t 
deny that. But it’s very vague in my mind. I think 
there might have been some such talk. We had a very 
great many negotiating sessions, and many things were 
said, and I must say that I haven’t thought of that for 


two years. But it is possible there was something of that 
nature. 


Douglas Yates 
Direct Examination 
By Mr. Gage: 


Q. Will you state your name for the record, please? A. 
Douglas E. Yates. 

Q. What is your present occupation, Captain Yates? 
A. I am vice president of the International Terminal Oper- 
ating Company, New York. 

Q. What are your present duties, sir? A. My present 
duties are supervision of operations in the Port of New 
York for that company. 

Q. Is the International Terminal Operating Company 

one of the large stevedores in the Port of New York? 
284 <A. One of the large stevedores, yes. 
Q. Can you tell me approximately how many piers 
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are operated by International Terminal Operating? A. I 
will have to count them up. I should say 14 piers. 

Q. Will you please explain the general experience you 
have in the terminal industry in the Port of New York? 
A. Weil, I have been active in the terminal industry in 
stevedoring contracting in the Port of New York since 
1926, ranging from assistant terminal superintendent at 
first and going up the line until the present time. 

For the last 12 years or so, as an officer of the steve- 
doring company. 

Q. Can you explain, Captain, just for a moment, how the 
term Chenango came to be used? A. Well, you have to 
go back many years to get the basis for this name, and in 
the early part of the century the labor used on the han- 
dling of lighters in the Port of New York was on a very 
casual basis. The men got paid cash when they worked 
and it attracted a casual type of labor. 

The Chenango Valley of New York, upstate, is a big 
apple growing section of the country, and these men, after 
the agricultural pursuits up there were out in the winter- 
time and through into the spring, used to come down into 

New York and they formed a good part of the labor 
285 force which was used in this very casual labor em- 

ployed by the lighter men on an hour-to-hour basis, 
and it stems back from the origin up in that Chenango 
Valley of New York. 

Q. In the course of your experience, Captain Yates, have 
you had experience with the handling of cargo to and from 
lighters? A. Yes, I have. 

Q. Have you had experience with servicing lighters to 
and from the pier as well as over the side of vessels moored 
to the pier? A. Yes, I have. 

Q. In your opinion, what is the basic difference between 
operations from a cost point of view in handling cargo to 

and from the pier on the one hand, and to and from 
286 the vessel on the other hand? A. I would like to de- 

seribe the varying efficiency which in turn controls 
cost in this way: 
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When working from the pier, where after all most of our 
cargo is or where most of our cargo goes to, whether load- 
ing or discharging, as the case may be, we have continuity 
of operation. 

The operation starts and is continuous because the space 
is available, on the one hand, where we are discharging 
a vessel, or the cargo is on the pier in the case of where 

we are loading a vessel, whereas—so we have con- 
287 ~=tinuity of operation, which makes for efficient han- 

dling in respect to cost. The cost is as efficient as 
the operation can be. 

On the other hand, when we work over the side on 
lighters, we must transfer the ship’s rigging to do so. We 
lose time. Once we start on the lighters, our limited space, 
our general lack of equipment over there, makes it more 
expensive from lighters. 

So the efficiency from the dock is greater, when all the 
elements are taken into consideration, than the efficiency 
to or from lighters. 

Q. Just as an historical point, Captain, has there been 
any change over the past 20 years in the amount of cargo 
which is handled over the side of vessels and lighters? 
A. Yes, there has been a change. There is less cargo 
handled to and from lighters now than there was 15 or 20 
years ago. 

Q. Would you characterize this as a great decrease or 
lesser decrease? A. It is a great decrease. The amount 
of cargo handled now from lighters or even arriving at a 
pier, regardless of how it is handled from lighters, to or 
from lighters, has been dwindling ever since the end of 
World War II. 

Q. This is true of both the servicing of lighters to and 

from the dock and the servicing of lighters to and 

288 from the vessel? A. Exactly. 
Q. In previous times, Captain, when there was a 
greater amount of cargo coming by lighter, was there a 
more continuous operation over the side when cargo was 
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handled over the side than is the case today? A. Well, I 
would like to answer that in this way: I believe that prior 
to the end of World War I and going back in history, I 
would think that we have got at least 65 or 70 percent of 
our freight by lighters. 

Where we have a continuous flow of lighter freight to 
handle, there were times we could go over the side in the 
morning and stay over on lighters all day long. 

In those days, of course, this loss of time for transferring 
ships’ rigging from inshore to offshore, transferring our 
man offshore and all was much less per ton than it now 
is because we went over in the morning, possibly stayed 
over there until afternoon. 

With the very little lighterage cargo we get now, we 
go over there and work one lighter very often. It takes 
us 20 minutes to get over the side, 20 minutes to rerig 
the ship back. We lose 40 minutes, all to handle that cargo 
directly from lighters. 

40 minutes with a gang of men today costs something 
like $80. 

Q. When you testified that in the past when you 

289 stayed over the side all day or most of the day, 

would you have handled more than one lighter dur- 

ing that period? A. Yes. We handled one lighter after 
another. 

Q. Is that common today? A. No. It hardly ever 
happens today. 

Q. Is it usual to handle just one at a time today? A. 
We handle one. If we are lucky, we handle two. Never 
more than that, that I can recall in the last 10 years. 

Q. Can you tell me, in your opinion, Captain, why it is 
that some cargo moves by lighter? Why generally is some 
cargo on lighters and other cargo on other methods of 
transportation? A. Well, I am not familiar with all the 
ramifications of why it moves one way or another, but I 
can see that the truckmen, for example, have been able 
to get into the competitive field in the lighters we are in 


and they handle a great deal of cargo that used to come 
by lighters with a few exceptions. Metals being the main 
exception that I can think of at this moment. 

Outside of metals, the truckmen are gradually taking 
over these commodities. 

Q. It is the trucking industry which is— A. The truck- 
ing industry, yes. 

Q. Now, Captain, will you explain what happens when a 

lighter is—when it is determined that cargo is com- 
290 ing by lighter to a pier, let us say, for export cargo, 

who makes the determination whether this lighter is 
to be worked to the pier or to the vessel and why? A. The 
determination is made by the individual who is handling 
the loading of the ship. The individual who has charge 
of that particular operation makes the decision. He makes 
it on the basis of when some criteria with respect to 
whether the cargo is separate by ports on the lighter, 
whether there is only one port on the lighter, whether he 
has suitable stowage for the whole lighter in one compart- 
ment and so forth. 

Many elements enter into this decision. 

Q. If the lighter man wishes, is it in the usual practice 
to permit him to handle lighter cargo to the pier rather 
than over the side of the vessel? A. In most cases, yes. 
If he wishes to put it on the lighter himself, or take it 
off the lighter, in most cases he does so. 

Q. Do you know instances where the lighter man does ask 
to handle the cargo himself to the pier? A. Well, I think 
there are probably many reasons, I think it must be re- 
membered that lighters don’t always arrive at the time 
when they can be loaded into the ship, and conversely, 
they are not always possible to get the cargo out of a 

ship the minute the lighter is there, and a lighter 
291 man, I believe, considers the value of his equipment, 

the necessities of his customer or client in the same 
token, and he makes decisions on that basis. 

But in many, many instances, they will put it to the 
dock themselves. Particularly, on certain commodities 
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such as oil in drums and so forth, it is almost invariably 
they want to put their own lighters to the dock. 

Q. Is it common for lighter men themselves, all other 
factors being equal, to prefer handling cargo to the dock? 

Mr. Heckman: I object to that as calling for the opera- 
tion of the mind of another industry that this man admits 
he is not familiar with. 

Examiner Jordan: Well, the other witness was asked 
for his opinion on many questions, and if he knows, I will 
let him say. 

Do you know, Captain? 

The Witness: Well, I can give you my best opinion 
based upon long experience. I would like to have the 
question repeated, though, if I am to answer it. 

Mr. Gage: Perhaps I will rephrase the question. 

Q. Based upon your experience, Captain, has it been 
common for lighter men to request that cargo be handled 
over the dock instead of over the side? A. No, not common. 
I would say in a majority of cases he doesn’t care which 

way it goes. 
292 Q. Are you familiar with the lighterage tariff No. 
2 which is published by the New York Terminal 
Conference? A. Yes, in general. 

Q. In your opinion, if the revenue which is derived by 
the terminal operators from that tariff were eliminated, 
would the terminal operator’s decision to handle cargo 
over the side or over the dock vary if the revenue were 
eliminated? A. I feel quite sure that in most cases if 
there were no revenue derived from the handling of lighters 
over the side, we would not handle them. We would have 
them put it to the dock. 

Q. When lighter cargo is put to the dock, how is this 
usually done? A. Well, the lighter man hires labor, gen- 
erally nowadays, through Spencer, but he has the op- 
portunity to hire his own labor if he wishes, and there are 
various means used. 

A physical operation is sometimes governed by the type 
of barge or lighter and if the lighter has a mast and winch 
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and stick, an open lighter, this labor is then used in con- 
junction with the lighter’s gear, whether sling or pal- 
letized, the cargo and hoists onto the stringpiece of the 
dock. 

On lighters that do not have any equipment of that sort, 
built-in equipment such as a mast boom and winch, they 
hire equipment, fork lift trucks, and use fork lift trucks 

in various ways. 
293 Q. What is meant by the term ‘‘handling cargo 
across the dock’’?, A. Well, handling cargo across the 
dock is where we will on occasion take that cargo directly 
as it reaches the stringpiece, having been put there by the 
lighter man, we will remove it from that point and take it 
directly across the dock into the vessel. 

Q. This is—will you explain where the vessel is and where 
the lighter is in that situation? A. In that case, the vessel 
is on one side of a given pier and the lighter is generally 
across the dock from the point of the vessel where we are 
going to load the cargo. 

Occasionally, if the berths are congested, this may hap- 
pen with a lighter being behind the ship that we are going 
to load it into. 

We would, nevertheless, receive it with our equipment 
in this case from the point where the lighter man lands it 
on the stringpiece and he has men that land it on there. 

From that point, we take it directly into the vessel. 

Q. So this is a stimultaneous operation of unloading the 
lighter and loading the vessel. <A. Yes. 

Q. Is it very common? <A. Well, less now than it 

294 used to be. Of course, this again has been governed 

also by time elements and it generally happens 

towards the end of a vessel loading where time on the 
vessel is very important. 

It doesn’t happen, of course, if the lighter comes after 
the beginning of the operation, because really then you 
have your stowage commenced so you can continue in such 
a@ way. 
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Q. When cargo is handled across the dock in this way, 
who unloads the lighter? A. The lighter men. 

Q. And they place the cargo on the pier? A. On the 
stringpiece, adjacent to the lighter, yes, sir. 

Q. Now, turning to the lighters, which are worked over 
the side of the vessel, Captain, can you tell us what serv- 
ices are performed by the employees of the terminal 
operator on the lighter itself? A. Well, on the lighter 
itself the employees of the vessel break it out of its stowage 
in the lighter and move it to the point where the ship’s 
gears—within the scope of the ship’s fall, which in turn 
is governed by the placing of the boom and bring it to that 
point and hook it on there. 

Q. Can this ship’s hook reach more than one point on 

the deck of the lighter? A. Well, the ship’s hook, 
295 by gravity, reaches only one point. 

However, we have some elasticity as to however we 
can go, depending on the commodities. In the case of 
certain commodities, we can pull the cargo by dragging it 
after he has been broken out of stowage on the lighter 
and slung on the lighter by these employees of ours. 

Then it can, in some instances, be drawn over to this 
point where the fall is plumbing and at that point it is 
steadily taken in. 

However, on machinery and dozens of commodities I can 
think of, you cannot drag the cargo. You must pick it up 
straight, in which event you put equipment on the lighter 
to bring it to the point where it can be lifted. 

Q. On cargo you are putting aboard the lighter from a 
vessel, is it true, in that case— A. No. Then you must 
move it back from that point to where the plumb line, so to 
speak, arrives at and bring it back to the point of stowage 
and stow it on the lighter under the direction of a lighter 
captain, or the lighter captain or lighter runner; stow it 
under his direction, to his satisfaction. 

Q. Do some lighters have holds, Captain? A. Yes. Most 
of the open lighters have holds which are covered by 
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hatches and at times we remove these hatches at the re- 
: quest of the lighter man and place some cargo below 
3296 =the level of the deck, obviously for stability purposes, 
4 if they are taking a large load. 

w Q. The time taken to remove this hatch cover, during 
‘that time is the gang of stevedores on the vessel idle? 
' A. Well, they are idle until they open, yes. These 
‘hatches are not extremely large. They probably measure 
10 by 14 but they are covered by anywhere from 8 to 10 
hatch boards and a beam in the center, which is removed, 
wooden beam in the center. 

Q. As a practical matter, Captain, could the lighter man, 
according to your experience, practically remove cargo 
from the lighter himself and place it on the deck of the 
vessel? A. No, he could not. First of all, the deck of the 
vessel is not a place where it can serve as an interchange 
between inland carriers and ocean carriers. 

The deck of the vessel is nearly always cluttered up 
with the hatch covers, the beams, the pontoon hatches which 
belong to the vessel and that’s what the deck of the ves- 
sel is used for, and when the vessel is operating in port, 
and furthermore, this operation of proposed operation of 
putting cargo on the deck of the vessel would be dangerous. 

I am quite sure the U. S. Department of Labor would 
not allow it. There would be a danger of cargo falling off 

these hatch covers down the hold and furthermore 
297 _ the space is insufficient to examine the cargo, to check 
it. It is completely impractical. 

And added to that, I don’t think one percent of the 
lighters in the port have the hoisting equipment to put it 
up there. 


Cross Examination 
By Mr. Matias: 


* * * * * * * * * * 


Q. Terminal operation being one of those functions you 
perform like truck loading and unloading and lighter load- 
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ing and unloading, directly to pier, would you do that 
function? A. Directly to ship on the place of the lighters, 
but we do the truck loading, the clerking and checking, we 
handle delivery office, the handling of the papers, in there, 
and handling of lighters over the side, but we do not handle 
lighters to the dock or from the dock as a general rule. 

In fact, hardly any instance of that occurs. 

Q. You never do this. A. Hardly ever. I can’t think 
of one at the moment where we would handle cargo from 
the dock to lighter or take cargo off the lighter to the dock. 

Q. If you were to do that, would you do it on a con- 
tractual basis, would that be the— <A. Well, we are pretty 
flexible in our business. We do it on a labor-supplied basis 
or if we were to do it, speculating now, we do it on a labor- 
supplied basis or contract basis, but we don’t have any 
such contract at the time. We haven’t had any as far 
back as I can remember. 

Q. Do other terminal operators perform this function? 
A. Not to my knowledge, although I can’t keep track of all 

these fellows and what they are doing. 
301 Q. Now, I would like your opinion on one thing, 

Captain. Take export cargo, for example. When 
export cargo flows into the pier area and works its way 
into the hold of the vessel, at what point does your terminal 
operation cease and your stevedoring begin? <A. Well, our 
terminal operation, in the case of export cargo, ceases and 
our seagoing operation begins at the point where the steve- 
doring gangs, the ship’s gangs take it from a point of rest 
on the pier or a point of rest on the lighter, which may be 
over the side. 

Q. Now, this point of rest or place of rest, would you 
define that for me, sir? What is it; where is it; where 
might we find it? A. In the case of the pier which con- 
stitutes the place that we are, I think, concerned with, is 
a place on the pier where it is generally on pallets, al- 
though not always so, having been placed on pallets during 
the course of the terminal operation, it has been brought 
in the course of the terminal operation down to a point of 
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rest somewhere on the pier, somewhere not necessarily 
near the vessel, but somewhere on the pier where the vessel 
is berthed and at that point of rest as we call it where 
the cargo has been resting, we have one hour or one minute 
or one day or more, the stevedoring operation commences 
there. 


* * * * * * * * 


At any rate, this appears to be a double charge 

for one service. What is your view on that? A. 

My view on that is as follows: In order to work a lighter 

over the side we have several elements of cost which is 

not compensated for in the rates which we charge the 

steamship company which, in turn, are predicated upon 
a continuous movement of cargo. 

We must spend our time, and therefore our money, to 
go over there to the lighter, which not only means bring- 
ing the men over to the lighter, which takes time, but re- 
arranging the rigging of the vessel so that the boom is 
plumbing the lighter instead of over the hatch, and simi- 
larly, the boom which has been over the dock must now be 
placed over the hatch, and at the end of the operation 
this all must be reversed. 

This costs anywhere—very conservatively—about 40 
minutes per cycle. 40 minutes per cycle represents quite 
a bit of money, which is not figured in the rates which the 
vessel is charged for. 

Secondly, the actual efficiency from a lighter varies, of 
course, and I will not make a categorical statement it is 
always worse, but it is generally slower from a lighter 

because of the confined space as well as these ex- 
308 penses which I have already mentioned which we 
cannot recoup in any other way. 

These charges are made and hardly defray our costs 
to do this work, and it is the preference—I am quite sure 
if you bring witnesses up here, it will be the preference 
that lighters not be worked over the side in most cases. 
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310 A. Well, on the lighter, as I said before, and I 
will repeat it, the cargo is in bulk. It has to be 
broken out of its stowage on the lighter. It has been stowed 
on the lighter. 
311 It is not on the pier where we have had a chance 
to receive it, examine is as to condition, as to 
marks. It is on the lighter in bulk and has to be han- 
dled piece by piece, brought to a point where it can 
be hoisted and the checker has to examine the bags, turn 
them over to see the marks in conjunction with a gang wait- 
ing of 22, 23, 24 men, costing anywhere from $120 to $130 
while they are waiting to stow it, and that is one of the 
main reasons. 


* * * * * ° * * * * 


314 A. Yes. Ican say this: That on many commodities 

it is well known to us, and I would testify, and I 
am under oath, that we will do as much as 20 percent more 
from the dock than we will from lighters on many 


commodities. 

To every statement there is always exceptions, and the 
exception—the only one I can think of is possibly on slab 
copper, where it has to be stowed on the lighter and barring 
bad weather we might do equally well. We might do 


* * * * * e * * * * 


316 Why are these costs not recouped in your steve- 

doring charge to the vessel? Isn’t this proper place 

to do it? A. No. I say again that the ocean carrier is 

entitled by custom, if not by the terms of the bill of lad- 

ing, to have this cargo either at his tackle or at a 

317 point of rest adjacent to his tackle. He is not— 

the ocean carrier does not intend to pay, as far as 

I have ever been able to discover, for breaking out of the 

stowage on the lighter which has been stowed by the 

shipper and breaking it out of stow is not part of the steam- 
ship company’s or the ocean carrier’s expense. 

We have never been able to incorporate in a contract 
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with a steamship company the cost for that because he 
considers that is not part of the ocean movement. 

Q. But it is part of the stevedoring movement, is it not? 
And he pays for the stevedoring. A. Not the breaking 
out of stow. Then we might as well take it out of the 
trucks when they are in stow in trucks, which we don’t do. 

The only time we will take anything directly from a 
truck into a vessel is if it is one piece, a heavy lift mainly 
where there’s one piece, cannot be said to be in stow in 
that truck or in bulk in that truck. It is one piece. We 
do not take trucks of bags, for example, which are stowed 
in the truck and take that directly to the shipper. It has 
never happended in my knowledge. 


* * * * * * * s * * 


451 Tf the pier is empty and a hundred trucks come in 

the morning at 8 o’clock, we obviously don’t have a 
hundred checkers for a hundred trucks, and then at 9 
o’clock the checkers are idle until possibly 9 o’clock when 


maybe fifty or sixty more come. 

We have as many checkers and as many teams of truck 
loaders as we expect to be able to carry the work and 
finish the day’s work promptly and by 5 o’clock. But we 
cannot tell when these trucks are going to arrive at what 
hour of the day. We have no indication to us. 

The permit does not tell us what time they will arrive. 
And the cargo which comes without being permitted the 
small general cargo, comes whenever they feel like send- 
ing it during the course of the time the vessel is loading. 
So we have a condition which no one can control, not even 
the truckmen, because there are many of them. We deal 
with it as best we can. 


. * * * * * 
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Richard J. Gage 
Cross Examination 
By Mr. Knebel 


° ° s * e oe ° ° * e 


Q. Well, do I understand from the first numbered sen- 
tence in the first full paragraph of Page 13 that you have 
never attempted—by ‘‘you,”’ I mean the New York Terminal 

Conference and/or any or all of its members—have 
577 never attempted to reduce loading and unloading 
operations to a—let me rephrase that. 

Do I understand that you have never made studies as 
to the cost in performing loading and unloading operations, 
both from lighters and from trucks? A. Oh, no. We’ve 
made a great many truck studies, Mr. Knebel. With re- 
gards to lighterage, though, prior to the study which we 
made and which became Exhibit 21, we did not make—the 
conference did not make any cost studies. The individual 
members may have made cost studies. I don’t know. 


* ° * * * s s * * * 


693 Q. What is the purpose of Item 10, Mr. Gage? 

A. The purpose of it is to guarantee to the truck- 
man that his truck will be serviced if he arrives by a cer- 
tain time, and to point out to him that if he arrives after 
this time, that he is not entitled to service. 

Q. But with respect to trucks arriving within the time 
limitation, you only commit yourselves to service those 
for which you will perform a loading service and collect a 
loading and unloading charge? A. Yes. 


e ° ° * ° ° ° ° * * 


694 The reason we do not have the rule applied to 

vehicles unloaded without our services is that we 
have no control over the speed of the driver. And many 
times, the motor carriers send trucks to the piers which 
cannot be unloaded in two hours by the best driver in the 
world. And we’re not going to keep our pier open under 
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those circumstances at prohibitive overtime rates while 
some truck driver unloads a 40-foot trailer full of cartons 
of cigarettes. 

Q. Now, where the terminal operator unloads, what 
equipment and what personnel are furnished to perform 
the operation? A. This depends, of course, entirely on the 
type of truck and the cargo which is being unloaded. 

Do you want me to explain some of the various 
possibilities? 

Q. Yes. Give a couple of examples. A. And your ques- 
tion refers to unloading, not to loading trucks, is that right? 

Q. That’s right. A. Generally we are asked to 

695 unload only cargo which a truck driver can not un- 

load himself. This is not always true. Sometimes 

the trucking companies ask us for our service regardless of 
the fact that their driver might be able to do it. 

In such instance, for example, bagged goods, which nor- 
mally could be unloaded by a truck driver—we are oc- 
casionally called upon to do it. We would then put two 
of our men in the truck along with the driver, and they 
would carry the bags to the pallets at the rear of the 
truck and— 

Mr. Schlefer: Keep your voice up. 

The Witness: Two of our men plus the truck driver 
would carry the bags to pallets at the rear of the truck. 

In that instance, the pallets might be on the trucks 
since we are doing the operation, and our hilos would 
take it away. 

That happens, and it happens a great many times be- 
cause we handle 6,000 trucks a day, and most of these 
things happen many times, but on the percentage of our 
total operation it’s very small. 

More common in unloading is the package that weighs 
above 200 pounds, let’s say, where it’s too much to ask a 
truck driver to do it. This might be barreled goods. Take 
barreled goods, for example, or baled goods. The opera- 
tion is similar. Even possibly some heavy bagged goods. 
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There, the unloading operation is basically the 

696 same. Two of our men plus the driver get into the 

truck, bring the cargo from the truck back to the 

tailgate of the truck. It’s usually put on a pallet there, 

or it may be put on a stack of pallets just off the tailgate 
of the truck. 


By: Mr. Knebel: 


Q. Excuse me, Mr. Gage. Are you speaking now of in- 
stances where the truck driver unloads? A. No. I’m speak- 
ing of instances where we do the unloading and make the 
charge. I understand that’s what you are asking me. 

Q. Yes. A. In all instances, though, the truck driver 
assists. 

In some instances the cargo is quite heavy, and it’s on 
these big closed trucks, so we can’t get around to the 
side with our hilos. We might use rollers under the cargo 
and our men plus the truck driver will have to pull the 
rollers out and roll that cargo forward. 

We might take a chain or a rope from our hilo and at- 
tach this to the cargo and drag it out if the cargo is such 
that this won’t damage it. 

There are various methods we can use to get the cargo 
out. Now, these are the big closed trucks. 

Primarily the Interstate Trucking Association, such as 
Mr. Knebel represents, use big closed truck trailers. I sup- 

pose they have some open flatbeds which bring cargo 
697 tothe piers. But primarily they use the big trailers, 
and these are the most difficult to unload. 

The local trucking concerns use the open flatbed truck 
to a much greater extent. And normally our operation is 
much simpler with an open flatbed truck because we can 
get our hilo around to three sides of the truck, and this 
great dragging operation or rolling operation is not 
required. 

In some instances there we don’t even put our men on 
the truck. It’s possible for a hilo to drive up to the side 
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of the truck and get the cargo and take it off the truck. 
We have quite low tariff rates for this service and we 
encourage—we like this service because we would rather 
have our hilos do the work than have our men go in the 
truck. But we have the service for the big trailers as well. 

A great amount of the equipment we unload is heavy 
equipment, 2,000 pounds, equipment definitely over two, 
three, four, five hundred pounds, equipment which can not 
be picked up by one man or even usually by two or three 
men. It’s equipment which must be handled by machinery 
or by some kind of a contrivance such as a roller. 

Q. Would you say, Mr. Gage, that in instances where 
the pier operator unloads, it is the normal situation for 
the pier operator to furnish two men on the truck? A. 

Where the cargo is of a nature where it is not han- 
698 dled by the hilo off an open flatbed, that is usual, 

yes, two men on the truck plus the hilo driver and the 
hilo. 

Q. Now, the charge you assess for this service includes 
what? A. The charge is just the charge which is stated in 
the tariff. 

Q. Let me rephrase it. Does the charge that you assess 
for this unloading service cover the cost or purport to 
cover the cost of the men the pier operator puts on the 
truck? <A. Yes. 

Q. Does it purport to cover the cost of the hilo equip- 
ment and the operator of the equipment? A. Yes. 

Q. That would be so even though the hilo picked the 
cargo directly from the bed of the trailer or whether it 
took it from a pallet at the tailgate of the trailer? A. Yes. 
Where it takes it from the bed of the trailer, we normally 
have quite low rates. 

Q. What does the hilo do with the cargo after it picks 
it up? A. Well, of course, this depends again on where 
the truck is and where the place of rest on the pier is 
going to be. 

In many instances the truck is spotted at some 
699 place quite near to the place of rest on the pier. 
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And when I use this term, ‘“‘place of rest,”? now, I’m 
speaking of it in the way that Mr. Matias and I were 
speaking of it in the first day of this hearing. A place 
of rest is the spot where the cargo is intended to stay 
during its tenure on the pier and from which it will be 
picked up when the stevedoring gang is going to load it 
on a ship. 

Now, in many instances the trucks go down the pier and 
the cargo is taken from the truck directly to this place of 
rest, which may be right next to the truck. It may be a 
short distance away. 

Where the trucks unload at the front of the pier and 
are therefore very probably some distance from this place 
of rest, I understand it is usual for the pier operator to 
have an intermediate point fairly near the truck unloading 
depot at which they deposit cargo, and then other hilos 
pick the cargo up from this point and take it to the place 
of rest. 


° ° ad a o 4 e 


James Raymond Ennis 
Direct Examination 
761 By Mr. Zinder 


* * * ° * * * e * * 


A. Few, very few trucks arrive at the pier at 8 o’clock 
in the morning for one reason. We start our men at 6 
o’clock. Regular shape is at 7. When we start at 6, they 
have already received one hour at time-and-a-half. So 
that your regular overtime starts at 4 o’clock in the after- 
noon, so they have an hour, all pier men. And I don’t say 
most, but all pier men start at 6 o’clock in the morning, so 
that they will get to the pier by 7 or 7:15 to more or less 
assure that they get a low number pass at the pier to 
facilitate us getting in and out. 
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Joseph Cicala 
Direct Examination 
By Mr. Zinder 


e . * e * e e * * 


Q. Now, if you desire to get pass No. 1 at any given 
pier, an average pier on an average day, how early in the 
morning does your truck have to arrive at the piers? A. 

Depending on the location, he would have to leave 
897 my barn approximately 5:30 or 6 o’clock in the 
morning, to be probably No. 5 or 6. 


904 Now, would they also supply you with a checker? 
A. Yes, sir. 

Q. Now, with regard to unloading of vehicles, what has 
been your experience with regard to the number of hilo 
operators which are assigned to your vehicles to unload it? 
A. One is all we’ve ever seen. 


Q. Now, this one hilo operator—when he is unloading 
your vehicle, is he also unloading other vehicles? A. Yes, 
sir. 

Q. Now, generally how many vehicles at one given time 
does a hilo operator unload? One, two, three? What is 
your answer? A. My experience has been that he serv- 
ices approximately four, three or four. 


e e * * * s s 


Martin H. Michael 
Direct Examination 
By Mr. Zinder 


se . e * e * a ‘es * 

A. We usually load our trucks the night before for the 
Grace Line and we dispatch them anywhere from 6:30 to 
7 o'clock. At 9:30 we get a call from the driver 

968 that he is up around 23rd Street and that he is in 
line to get into the gate. You see, you can’t get a 
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pass if you get into the gate. Sometime around 10:30, he 
will call that he got into the gate and he is going to get 
papers routed and he will start working sometime that 
afternoon. 
° ° * * * * * es * 
1046 Vincent J. Campion 

Cross Examination 


By Mr. Matias 


* * * * * ° ° ° * * 


A. Our objection was that the charge, first of all, should 
not have been levied against us at all. We have always 
felt that there was a definite advantage to a steamship 
company or a stevedore in loading our particular com- 
modity. Let me stay with the commodity I am most fa- 
miliar with. It has always been to their advantage to load 
it offshore over to the pier, and yet this charge was as- 
sessed. 

When we tried to get relief from this, we had the con- 
stant threat that all of our cargoes would be put to the 
pier if we did not consent to these rates. 

I don’t know how they began, but we have never had 
a session with the terminal operators that I haven’t heard 
at least one or two of the lighterage companies get up and 
make a strong protest against the issuance of the charge 
at all. 


* ° * * * * * ° * * 


1051 Q. I think the terminal operators would state—I 
hope I am stating it correctly—they are providing 

the lightermen a service, from what Captain Yates and 
from what Mr. Gage said in their testimony—so why 

1052 should you not, the lightermen, pay for the services 
which are provided you. 

How do the lightermen respond to this assertion, Mr. 
Campion? A. Well, I think it goes back to the statement 
J may some time back with regard to the objections we had 
to the green sheets. 
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We have always felt that the stevedore had a function 
to perform to service his ship. This was to discharge or 
load the ship. The fact that he loaded on our lighter off- 
shore as against loading inshore to the deck—and I still 
maintain that it can be done more efficiently, if not more 
so, offshore—that this should not preclude the charge to 
us for this service, if you want to call it a service. 

I say he is performing something but it is for the ves- 
sel’s convenience. 

Q. You mean it should not include, if I understood your 
testimony? A. It should not include a charge. 

Q. I think I can help things out with this question: Is 
it your testimony that the direct loading is a stevedoring 
function for which the terminal is being compensated by 
the steamship company? A. Yes. 

Q. And, therefore, the charge to you should not be 
1053 assessed? A. Yes. 
Q. Is that your basic position? A. Yes. 

Q. Do the stevedores provide any service on the decks 
of your lighters that you would not consider to be steve- 
doring? A. That I would not consider to be stevedoring? 

Q. Yes. A. No. Everything they do is stevedoring, I 
think. 


°* ° * ° * * * * ‘a * 


1059 I believe that in some cases the steamship com- 
panies pay the demurrage, do they not? A. They do. 

Q. And in other cases they do not? A. In other cases, 
they do not. The general arrangement with the steamship 
companies today is 48-hour freetime for the first 200 tons, 
and then 24 hours for each additional hundred tons. 

If we had 560 tons of copper on a scow, the stevedore 
can take from Monday through Friday, Saturday and Sun- 
day of free days, and he can handle it, to unload before he 
pays our demurrage. The scow is then there a total of 
eight days before we collect any demurrage and that’s the 
basic arrangement that we operate under today. 
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Q. How many of the steampship companies do pay 
1060 you demurrage? <A. I would say a good portion of 
them. 

Q. Do you know why it is not done in the cases where 
itis not? A. You run into various objections. I have had 
one steamship manager tell us that he wasn’t going to pay 
any demurrage charge and if I persisted in trying to col- 
lect it, he would take his business away from us that we 
are doing. 

It is an arbitrary rule and, as I said before, there is no 
place that you can point to where there is a set of rules 
than anyone has to live up to. 

s * * ° * e * 
Daniel F. Hession 
1138 Direct Examination 


By Mr. Heckman 


Q. What has been your observation with respect to the 
time and work spent by a stevedore in handling cargo 
over-the-side compared with to the dock? A. I would say 
the operation over-the-side would be a more efficient opera- 
tion in that the area where the men are going to work is 
prepared for them. There is no congestion, obstruction. 
They work under ideal conditions. 

Working inshore through the piers there are a number 

of operations going on simultaneously and they con- 
1139 tend with pier congestion, while they are unloading 
a ship. 

Perhaps they have to ride the cargo maybe 400 or 500 
feet out to the apron of the pier; maybe into an adjacent 
pier. 

Q. What do you mean by the ‘‘apron of the pier’’? A. 
That is the part in front of the area which is on the street; 
in front of the pier. That is the apron of the pier. 

Q. What would be the result if the cargoes over-the-side 
were placed on the pier along with rest of the cargo from 
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the ship? A. Under the circumstances, it might be phys- 
ically impossible. If we have, say, 2000 tons of copper in 
the ship and they try to put that on the pier along with 
whatever they have already on the pier, outbound cargoes 
which are assembled on the pier, plus the inbound cargo 
coming off the shore, they might have to ride the cargo 
right out onto the apron. 

Q. Are we to gather that there are numerous occasions 
when an inbound ship is being discharged and during the 
same time there is already on the pier cargo delivered for 
some other vessel that is later scheduled to come in? A. In 
some other vessel that is later to come in or for the very 
same vessel that we are discharging. 

Q. How long is it since you have seen cargo stowed below 

deck on any kind of lighter operated by lightermen 
1140 in the port? A. Actually, I am on the New York 

piers 21 years and I have never seen cargo stowed 
below the deck. 

Q. In the old days, did you hear of lighters which had 
been built to take some cargo below deck? A. Yes. I have 
actually seen lighters that did have a small cargo hatch 
below deck, but I know in the instance of our own fleet back 
as far as the time I have been there—15 years, 18 years— 
we have actually had these hatches closed up and the deck 
built over the hatchway to increase the volume of the 
deck’s space for deck cargo. 

Q. On your lighters and your scows, is the cargo carried 
on an open deck that has no obstruction so far as the cargo 
space is concerned. A. Yes, that is correct. 


* ° * es * ° ° ° 
Cross Examination 
1214 By Mr. Schlefer 


° * * ° * * * ° ° * 


Q. Do you know of any prejudice or discrimination or 
disadvantage against your company with respect to the 
rates applied by the New York Terminal Conference? A. 
Against my company in particular? 
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Q. Against your company in particular or against the 
lightermen in general. A. As far as I can recall in my 18 
years in the business with Gillen, I continue that we have 
always felt that the stevedoring charges that were assessed 
to us were unfair and we always paid them under protest; 
always under a threat that if we didn’t pay them the ma- 
terial would go on the dock. 

That was the only reason why we paid them: in the 
interest of our customers to get dispatched at the piers. 

Q. In other words, is it your feeling that any charge 

for the loading of cargo directly from the lighter to 
1215 the vessel or from the vessel to the lighter was un- 
fair? A. Yes; that’s always been. 

Q. Why do you pay the charges? A. Purely because 
there was always a threat that if we didn’t pay them, the 
material would not be accepted alongside the steamship 
or we would not get our boat loaded alongside the steam- 
ship. There was always the threat that ‘‘if you don’t do 
that, your material will go on the dock.”’ 


Joseph M. Adelizzi 
1574 Cross Examination 
By Mr. Schlefer 


Now—and this, I don’t mean to argue the point, but I 

make this observation: As far as we are concerned at 

1575 export where we unload our own truck, the terminal 

operators have no interest to us. We have no rela- 

tionship with them at all, except as they interpose them- 
selves between us and the water carrier. 

Now if the terminal operator—if we are not using his 
services, then he is not interested in the operation. Then 
it becomes the responsibility of the steamship, the water 
carrier, and we say to the water carrier, ‘‘When we make 
available to you—’’ or ‘‘When we offer to tender to you 
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export cargo at 3:00 o’clock in the afternoon, we expect 
you, under the law, to receive it.’? See? 

Now irrespective of what the interpretation may be, our 
position is that we are entitled to service from either the 
water carrier or his agents, and any determination or any 
ruling or any condition that if we are not there by 3:00 
o’clock, they can elect to service us or not, we think is 
arbitrary and should be found illegal. 

Q. Let me see if I can clarify this for you a little bit: 
You think that the 3:00 o’clock rule ought to apply where 
the truck unloads its own cargo? A. Of course we do. We 
think if— 


* * * * * * * * * * 


1579 A. And I finish by noon. At 1:00 o’clock I present 
myself at a pier to make the delivery. Now for 
reasons beyond my control, I can’t get service and there 
is no service— 
Q. What service do you need at this point? A. I need a 
checker. I need a place to put the freight. Both of which, 


I have no control over. I have no control over checkers. 
The terminal operator assigns me a checker and he assigns 
me a place to put the cargo, and in my case he has got to 
assign me a hilo operator because much of this freight is 
interchanged at the head of the pier with what we call the 
farm, so that I wait there. I hang around there and comes 
5:00 o’clock—or let me give you a more frequent experi- 
ence—comes 4:00 o’clock they start to service me, and they 
take off a third of the load, and comes 5:00 o’clock and they 
say, ‘‘Well, Johnny, come back tomorrow.’’? What is this? 

Q. Do they actually shut you down at 5:00 o’clock? A. 
Yes, absolutely. And we’ve got some letters right to that 
effect. 
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Martin H. Michael 
2024 Direct Examination 
By Mr. Zinder: 


° * ° * e * ° * * 


When you are working for steamship companies with 
the type of facility that you have in Pier 1, it’s a wonderful 
facility, but you can’t overtax it. You can’t overtax any 
facility. This facility is completely overtaxed. You can’t 
get appointments at Pier 1. It’s almost impossible to get 
appointments there. 

We called up for an appointment yesterday for today. We 
got an appointment for Thursday. That’s 3 days later. 
This is at Pier 1. We couldn’t even get an appointment 
for the next day or the day after that. It was three days 
later. 

You can’t checkers because they shift their checkers 
around. 


2050 Cross Examination 


By Mr. Matias: 


A. Pier 6 Bush—making an appointment only gives you 
the right to appear to get a pass. So that is a miserable 
operation at Pier 6 Bush. 

94 North River—when they did have an appointment 
system—at that time it wasn’t 94; it was 92—if we got a 
truck there before 8 o’clock, he was normally serviced by 
1 o’clock in the afternoon, so that didn’t work out too well. 
Breakwater—they have a very efficient appointment system. 
It’s a good appointment system. 


2108 Examiner Jordan: 


° e * * ° * * s * * 


Based on the record as developed, I find and conclude 
that the subpoena under consideration has not been com- 
plied with. 

Mr. Schlefer: We except to your ruling respectfully, 

for the reasons heretofore stated. 
2109 Examiner Jordan: All right. Of course, this part 
is on the open record. 

Mr. Schlefer: Yes. 

Examiner Jordan: Do you want to go on the confidential 
record now and have these last contracts marked for identi- 
fication? Or what procedure do you prefer? 

Mr. Matias. Should we not first establish what we are 
going to do in light of your ruling of this morning, Mr. 
Examiner? Do you plan to take this up with the Commis- 
sion or will the respondents again reconsider the situation? 
Just how do we stand? 

Examiner Jordan: Well, under the rules as I under- 
stand them, all I have to do is report to the Commission 
that the subpoena was not complied with, and what the 
procedure would be from there out I don’t know. The 
interveners sought and obtained the subpoena. They may 
have their own ideas with respect to the enforcing of the 
subpoena. I don’t know about that. 

Mr. Zinder: Could we go off the record for a minute? 

Examiner Jordan: Well, should we go off the record? 
If we are going to discuss this point, should we not stay 
on the record unless all parties agree? 

Mr. Zinder: I was just wondering. I discussed with 
Mr. Gage on the subpoena—I did on the record in fact. 
I was wondering if you desire if I repeat the affidavit of 

service in regard to that or is it not necessary in- 
2110 asmuch as I did serve it and he did admit receiving 
it on the record. 

Examiner Jordan: If Mr. Gage accepts service on the 
subpoena itself, that would be adequate. But in the ab- 
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sence of that, the return should be made on the subpoena 
as required by our rules. 

Mr. Zinder: With regard to the enforcement of your 
decision, Mr. Examiner, I myself am checking this out. 
T have not yet reached any absolute conclusion with regard 
to it. 

It is my general understanding that the enforcement pro- 
ceedings of this nature are either generally brought by the 
general counsel of the agency or by the Department of 
Justice together with the United States Attorney. How- 
ever, I will check this out further. 

Mr. Matias: I would guess, Mr. Examiner, on that 
point—I have not looked at our rules—I don’t know that 
it is in our rules—it may very well be—that in this situa- 
tion you would report to the Commission, and the Commis- 
sion would then report te the General Counsel who would 
themselves either seek a general injunction or report the 
matter to the Justice Department. 

Examiner Jordan: What happened with respect to the 
service? Did you get any agreement as to that? 

Mr. Zinder: Mr. Gage, do you acknowledge once again on 
the record? 

Examiner Jordan: It is not that, Mr. Zinder. It 
2111 is a question of accepting service on the subpoena 
itself. If he wants to say service accepted and sign 

it, that is adequate. 

Mr. Gage: We will sign it. 

Mr. Zinder: Mr. Gage has indicated he will sign it. 

Examiner Jordan: Then that is all right. 

Mr. Zinder: I just call your attention at this time, Mr. 
Examiner, to Section 29 of the Shipping Act which says, 
“That in case of violation of any order of the Board, other 
than an order for the payment of money, the Board or 
any party injured by such violation, or the Attorney Gen- 
eral, may apply to a district court having jurisdiction of 
the parties—’’ 

Mr. Matias: We are not dealing with an order of the 
Board, or in this case, the Commission. 
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Mr. Zinder: The Commission—‘‘and if, after hearing, 
the court determines that the order was regularly made 
and duly issued, it shall enforce obedience thereto by an 
injunction or other proper process, mandatory or other- 
wise.’ 

Mr. Matias: My understanding is, there would have to 
be an intermediate step. The Examiner would have to 
refer to the Commission who would have to issue an order. 

Mr. Heckman: Is the record clear that the respondents 
refuse further compliance with the subpoena other than 
what they have produced to date? 

Mr. Schlefer: Our position is that Mr. Gage has com- 

plied with the subpoena. 
2112 Mr. Heckman: That is not quite what I asked. I 
asked whether the record is clear that the respond- 
ents refuse to produce other documents called for by the 
subpoena. 

Mr. Schlefer: I say, Mr. Examiner, there are no other 
documents called for by the subpoena. 

Mr. Heckman: Well, I still think that if this matter 
went before the courts, there would be a gap in the record 
as to whether or not the respondents refused to produce 
other documents. I don’t think there is a specific refusal 
on the record. 

Examiner Jordan: I think that would sort of close the 
situation and complete the record, if you did answer that 
question. 

Mr. Schlefer: Well, Mr. Examiner, I say on the record 
that it is our view that we have produced everything that 
was ordered to be produced pursuant to the subpoena. 
And since we have produced all those documents, why, we 
refuse to produce any more. 

Mr. Matias: Well, Mr. Examiner, I believe Mr. Gage 
stated yesterday there were other contracts outstanding, 
contracts that he knows to exist but was not seen. Maybe 
we can simplify the proceeding by approaching it from 
that view. These other contracts admitted to exist, will they 
or will they not be later brought in? 
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Mr. Schlefer: I have said all I intend to say. 
2113 Examiner Jordan: I think that is suffiicent. 
Let’s go off the record for a second. 


(Discussion off the record.) 


Whereupon, 
Richard J. Gage 


was called as a witness and, having been previously sworn, 
was examined and testified further as follows: 


Recross Examination 
By Mr. Zinder: 


Q. Do you recall your statement previously on record 
that you would accept service of the subpoena in lieu of 
service thereof being made on each individual member? 
A. Yes. 

Q. And do you so state; is that correct? A. Yes. 

Q. Were you authorized to so accept service? 

Mr. Schlefer: I think that is a question of law. Ask him 
for the facts. 

Mr. Zinder: How to answer on this question, your 
Honor—The witness indicated at that time that he was 
going to accept service. 

Mr. Schlefer: Ask him for the facts. That will satisfy 
yourself as to what happened. I don’t think you should 
ask the witness— 

Q. Mr. Witness, did you advise the conference 
2114 members that you had accepted service on their 
behalf? A. That I had accepted service? 

Q. Yes. A. Yes. 

Q. And did they at any time object to you? A. No. 

Q. Are we, therefore, correct in assuming that they had 
knowledge that you had accepted service on their behalf? 
A. Yes. 

Q. At any time did any of the respondents direct you not 
to accept service on their behalf? A. No. 
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Q. And was it with the understanding that you had 
accepted service on their behalf that they replied to your 
inquiries? 

The Witness: Read the question again. 

(Pending question was read by the Reporter.) 


A. Oh, yes. 

Mr. Zinder: No further questions. Oh, just a moment, 
Mr. Examiner. 

Q. Mr. Gage, at the time of the commencement of the 
hearing, the Examiner asked ‘‘Who appears for the re- 
spondents?’? And you answered ‘‘Robert J. Nolan and 
Richard J. Gage, 80 Broad Street, New York 4, New York.’’ 

Do you recall that? A. Yes. 
2115 Q. On the basis of this, are we correct in assum- 
ing that you appeared in this proceeding on behalf 
of the conference and on behalf of each of the individual 
respondents as attorney? A. I would say just on behalf 
of each individual respondent. The conference is not a 
party. 
Mr. Zinder: All right. Thank you. 
Mr. Schlefer: Off the record. 


(Discussion off the record.) 


Examiner Jordan: What is the next order? 

Mr. Knebel, are you ready? 

Mr. Knebel: Yes. 

Mr. Zinder: This is on confidential record, I believe. 
Mr. Matias: Off the record. 


(Diseussion off the record.) 


(Whereupon, the proceedings were continued on the 
confidential record; following which the proceedings con- 
tinued as shown on the following page.) 
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2116 Recross Examination (resumed) 
By Mr. Zinder: 


Q. Mr. Gage, there was marked yesterday for identifica- 
tion a series of letters— 

Mr. Zinder: Strike that. No, continue rt. 

Q. A series of letters regarding correspondence with 
Henry Pape Inc. One of the letters, letter dated August 
25, 1959, from Richard J. Gage to Sol Yudenfreund—do 
you recall sending that letter to Mr. Yudenfreund? A. 
Yes. 

Q. Am I correct that this letter states generally the 
height to which freight is to be loaded into trucks? 

Mr. Schlefer: The letter states what it states. 

Mr. Zinder: Strike the question. 

Q. Mr. Gage, would you have any objection to the in- 
sertion within your tariff of the provisions of that letter? 
A. Yes. 

Q. Would you state the reason why? A. This letter was 
written very shortly after I came to the conference, and 
I didn’t understand when this issue came up just what was 
involved. The matter was not considered with any reason- 
able deliberation. It is not a reasonable requirement at all 
in my opinion. 

Q. What is not a reasonable requirement? A. The 

requirement stated in this letter. And it has never 
2117 been, in my opinion, a responsibility upon us to do 
as this letter states. 

Q. Since that letter was sent, has the tariff committee 
of your conference issued any determination with regard 
to loading which is dissimilar to that determination? A. I 
don’t know if this cam be called a determination. The 
tariff committee has not formally done anything about this 
matter. 

Q. Since that date? A. Since that time. 

Q. Mr. Gage, among these exhibits is a letter dated June 
25, 1963 from A. Wypler to Robert St. John, Federal 
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Maritime Commission. Did you ever see a copy of that 
letter? A. I don’t recall seeing it, no. 

Q. Did you ever discuss the matter set forth in that 
letter with Mr. Wypler of ITO? A. I don’t recall anything 
about this letter, either discussing it or seeing it. 

Mr. Zinder: I have no further questions. 

Examiner Jordan: What time do you want to come back? 
Mr. Gage, you won’t be there. 

Do you have @ witness for 2:00 o’coleck? Do you want to 
recess now until 2:00 o’clock? 

Mr. Schlefer: 2:00 o’clock. 

Mr. Zinder: I want to be excused for the balance 
2118 of today and all of tomorrow. I will be here Friday 
with two witnesses. 

Examiner Jordan: We will recess until 2:00 o’elock. 


(Whereupon, at 12:40 o’clock p. m., the proceedings were 
recessed for luncheon.) 
2119 AFTERNOON SESSION 
(2:10 p.m.) 
Examiner Jordan: All right. 


Whereupon, 
Douglas W. Binns 


was called as a witness and, having been first duly sworn 
by Examiner Jordan, was examined and testified as follows: 


Direct Examination 
By Mr. Henderson: 


Q. Please state your name for the record. A. Douglas 
W. Binns. 

Q. What is your position? A. Traffic Manager, Port of 
New York Authority. 

Q. What is the address? A. 111 Eighth Avenue, New 
York 11, New York. 
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Walter J. Byrne 
2499 Direct Examination 
By Mr. Schlefer: 


Q. Mr. Byrne, would you kindly state your name, plase? 
A. Walter J. Byrne. 
Q. What is your present business occupation, sir? A. 
I am a partner in the firm of Byrne, Wheeler & Company, 
management consultants of New York City. 
Q. What kind of work does your company do? A. I 
would term in general management consultation; primarily 
most of our business is in the Maritime field. 
2500 Q. And how much experience have you personally 

had in the field of marine terminal operation? A. I 
started in 1946. And the firm has been continuous since 
that time. In 1960 I took a leave of absence and became 
Executive Vice President of the John W. McGrath Corpo- 
ration of New York City. And I left and returned back 
in my own business in 1963, January. 

Q. Is the John W. McGrath Company a large terminal 
operator and stevedore? A. Yes. That’s right. 

Q. Is it one of the larger companies in the port? A. I 
would say yes. 

Q. What was your education, sir? A. MIT. 

Q. Are you familiar with the handling of lighters and 
cargo to and from lighters? A. Yes. 

Q. Would you direct your attention, Mr. Byrne, to Ex- 
hibit 87 for Identification, and could you tell me generally 
what that exhibit purports to show? A. There is an en- 
deavor here to record the areas wherein additional costs 
are attributable to direct transfer to and from lighters in 
and out of vessels. 

Q. Can you discuss with us and amplify the first 

2501 item on Exhibit 87 for Identification? A. In order 
to work offshore, whereas you are normally working 
inshore with the Burton rigging, one boom over the hatch 
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and the other boom over the side inshore, you have to 
shift your gear, put one boom over the side and the other 
boom over the hatch. And when you are finished with that 
operation, you have to transfer back. And that takes 
usually 20 to 25 minutes each way. We are talking about 
40 or 50 minutes. And we are involving, say 23 men, the 
time of 23 men. 

Q. And that is, I take it, a cost which would not be in- 
curred by the stevedore or the terminal operator if the 
cargo were loaded to place of rest on the pier? A. If the 
operation entailed just the one rigging of the vessel, this 
would not occur, this extra rigging for the offshore for a 
period of time and back inshore; you wouldn’t have that 
extra rigging which is involved here. 

Q. What is meant on Exhibit 87 by breakout and trans- 
fer under hook-loading? <A. In loading a vessel— 

Q. When you are talking about loading, you are talking 
about loading the vessel and discharging the lighter? A. 
That’s right. Discharging the lighter or loading the vessel. 

You rig your offshore boom into a position and that 
becomes a fixed position as respects the vessel. Of course, 

your cargo on the lighter is spread over the lighter. 
2502 And by means of breaking out the cargo you have 
to move it under the hook. 

There is a little leeway as far as some swing. But from 
a standpoint of damage to the lighter, damage to the cargo 
and injury to individuals, you have to minimize much of 
the swing which you are allowed to use. 

Therefore, there is a transfer movement in most instances 
in which you have to get under the hook and get a straight 
lift of the draft in order to transfer it into the ship. And 
many times the breakout is complicated, in which, say, you 
might have a lighter full of drums and they would be per- 
mitted and you would have to be very slow in starting and 
getting the initial, say 25 percent of the drums out of the 
way before you could then start moving them, rolling them 
into the area where you hook them up and hoist them 
aboard. 
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Q. Is there any equipment transferred to the lighter for 
this purpose? A. Yes. In many instances where the 
lighter will take it, the lighter deck will take it, you can 
bring a hi-lo over. And that is another particular prob- 
lem. In that instance there, a hi-lo which would weigh 
seven or eight thousand pounds, you have to take that— 
do it properly in pretty much two steps, if you are using 
ship’s gear. You have to swing the hi-lo on deck and then 
swing it over onto the lighter. And there again, it creates 

problems because of the rigging question and the 
2503 capacity of the ship’s gear. And under a married 

rig where you normally could handle three tons, it 
is a specialized operation, and it does take time. Vice 
versa, in removing the equipment off the lighter back onto 
the ship and back onto the dock. 

Q. Your third item on Exhibit 87 is transfer from hook 
to stow-discharging. Does that refer to discharging the 
vessel and loading the lighter? A. Yes, this would be in 
reverse of the loading vessel operation, in which again 
with the fixed boom over the lighter you land the draft 
under the head of the boom and then it has to be trans- 
ferred into the position of stow and the stowage has to 
be proper and agreeable to the lighter captain. So that 
takes some care. 

Q. Is there a time and expense factor in that it would 
not be incurred on the discharging the vessel to the pier? 
A. Well, in both 2 and 3 which would involve— 

Q. When you say ‘‘2 and 3” you refer—A. Items 2 and 3. 

Q. On Exhibit 87. A. There is a transfer operation, 
breaking out and moving to the hook on a loading vessel 
operation and vice versa, a transfer from under the hook 
into the position of stow. And those operations take time. 

Now, when we work from the dock, either from the dock . 

or onto the dock, it is a continuous flow operation; 
2504 we come out with the slings or with pallets and we 
have equipment to take it away from the stringpiece, 
and there is no interruption, whereas there is interruption 
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here because we have to make these moves after we either 
land the draft or make the move in order to pick up the 
draft. 


e ° e s e e e se * ° 


2508 Q. Finally, you have an item on Exhibit 87 desig- 
nated lower production in tons per hour. Can you 
explain that, sir? A. In most cases—and I personally have 
run tests, sampling tests on handling cargo direct to and 
from lighters as against what it would be in working from 
the pier stringpiece—and mainly. because of items 2 and 3 
which refer to the breakout and transfer under the hook 
and vice versa from under the hook to stow, that significant 
differentials up as high as 20 per cent I have personally 
recorded as far as the production to the dock or from the 
dock being higher than to and from the lighter direct. 

Q. Is this in addtion to the time taken with respect to 
rigging and rerigging the boom? A. This would also in- 
clude the extra time involved in rigging and rerigging. 

Q. So you would say there is some overlap between 1 
and 7 but it is not total overlap? A. That’s right. When 
we determine our production, we have to take into account 
such items as rigging and have to assign that time into 
our hours in order to determine tons per hour which is the 
production. 

Q. But even if you excluded the time for rigging and re- 
rigging noted in item 1 on Exhibit 87, there would still be 

some lower production in tons per hour due to the 
2509 lack of continuous movement? A. Yes. 


* s e ° e s e * s e 


2512 Q. Mr. Byrne, I am asking you to assume the 

validity and truth of the figures stated on Exhibit 
88. And on that assumption would the 2.52—approxi- 
mately 2.5 per cent of the total cargo which might be trans- 
ferred via the dock instead of on direct transfer between 
lighter and ship—would that have any appreciable effect on 
cargo congestion on the pier? A. I would say it wouldn’t 
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have an appreciable effect, in most instances. A particular 
instance of a bad day, crowded conditions. But as a gen- 
eral rule, no. 


* ° * ° * e 
Cross Examination 
2515 By Mr. Matias: 


A. You mentioned rigging. In making up a stevedore 
rate, it is assumed that you would rig in the morning and, 
say, unrig at night. If in the interim we have to re-rig off- 
shore and back again, that type of expense is not normally 
included in our cost. And most terminal operators are not 
that fine—I don’t know of any that would be so fine and 
call out and constantly add on the cost when they have 
lighter freight. 

So it rarely enters into any computation of the rate. So 
that I would say the re-rigging and rigging offshore is 
not fully compensated for in any stevedoring rate. 


» ° . * * * * es * 
Redirect Examination 
2552 By Mr. Schlefer: 


* * e * e ° * e * ° 


Q. On direct loading or discharging over the side, di- 
rectly to lighter, does the stevedore understand that he will 
earn revenue from the lighterage tariff? A. Yes. 

Q. Is the same thing true in constructing the stevedore 
rate to the steamship line? A. I would have to say there 
that it is generally taken into acount but I don’t know 
whether the stevedore’s records are that good to get into 
those lements, but he does know he will get some relief to 
take care of his other costs. So it is sort of a wash. I 
think he would consider it sort of a wash of added ex- 
penses and some revenue to counteract. 
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If the lighter is worked to or from the pier, the lighter 
operator has the responsibility of moving the cargo be- 
tween the lighter and a place of rest on the pier. Usually 
a heavy metal plate is placed so that one end of it is on 
the pier and the other end is on the lighter. The cargo is 
generally moved by hilo across this metal plate, in either 
direction. If the tide is such that the lighter is too low to 
permit use of such a metal plate, then a hilo on the lighter 
places cargo on the pier and a second hilo on the pier takes 
cargo to its designated place of rest. The men who per- 
form this work are paid by the lightermen; the lightermen 
also own or rent the machinery involved. It is customary 
for these employees of the lightermen to take cargo up to 
100 feet from the point where it enters the pier. Since 
lighters can be spotted at several points about the pier, it 
is almost always the case that this place of rest is the 
final place of rest, and that the cargo is not moved again 
until it is loaded aboard the vessel—and the opposite con- 
siderations apply on import cargo. 


The Spencer Company has its own employees who move 
from pier to pier doing this work. They are commonly 
called ‘‘chenangos,’’ and they are members of the Inter- 
national Longshoremen’s Association. In a minority of in- 
stances it is not convenient for Spencer to use its own em- 
ployees for this operation, and the terminal operators are 
requested to supply labor on a contract basis. When this 
is done it is not within Tariff No. 2. The terminal op- 
erators have no agreement among themselves as to what 
this charge will be. (See Exhibit 25). 


When private lightermen must move cargo between the 
pier and a lighter, they sometimes arrange to use Spencer’s 
‘‘chenangos,’’ and they sometimes contract with the termi- 
nal operators just as Spencer does. 


The lighters which are serviced directly to and from 
vessels are the ones which are covered by our Lighterage 
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Tariff No. 2. To my knowledge, the lightermen’s em- 
ployees are never involved in this operation. with the 
exception of a lighter captain, whose function does not 
include the physical movement of cargo. Instead, several 
employees of the ship’s gang go abroad the lighter and per- 
form there the necessary functions in loading and un- 
loading. 


In this proceeding, it is the operators of the private 
lighters who protest the lighterage tariffs issued by the 
New York Terminal Conference. As a general rule the 
private lightermen’s craft carry significantly more tonnage 
than do the Spencer lighters, with the result that the pri- 
vate lightermen are assessed the lower volume rates in 
Tariff No. 2, and Spencer is charged the higher less-volume 
rates. 


A vessel’s gear is like a plumb-line—it can reach di- 
reotly only one point on the deck of a lighter. In loading 
the lighter it can deposit cargo at only one point on the 
deck, unless either the lighter is moved or the vessel’s gear 


is re-rigged. These latter alternatives are usually im- 
practical, so most cargo must be detached from ship’s hook 
at the same spot and then moved to its place of stowage on 
the lighter. This is one of the functions of our men who 
are aboard the lighter. 


In unloading lighters the ship’s hook may be taken a 
short distance from its plumb-line point, and then when the 
lifting-power is applied the cargo is dragged a short dis- 
tance along the lighter deck before it gets into the air. 
This is possible only on cargoes where such dragging does 
not result in damage. With the exception of this occasional 
use of dragging, the unloading of lighters presents the re- 
verse of the problem of loading; there must be either a 
shifting of cargo aboard the lighter to ship’s hook, or a 
shifting of lighter or gear to reach the cargo. 


The same limitations regarding ship’s hook apply on the 
pier, but there we have more room to maneuver, conditions 
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are safer, and we have the entire machinery of the pier 
available. Tonnage per hour of a given type of cargo is 
almost always higher to and from the pier, and in many 
instances very significantly so. 


In some instances we place mechanical equipment, usually 
hilos, from the pier aboard the lighter. This is done by 
first lifting the hilo, which may weigh up to ten tons, by 
ship’s gear aboard the deck of the vessel, then re-rigging 
the gear, then lowering the machine down onto the lighter 
deck. Our men who work aboard lighters must similarly 
go from the pier up the ship’s gangway, then across the 
ship, then down a rope ladder over the side of the ship into 
the lighter. 


These operations all require time, and in instances where 
the ship’s gang is concerned, time runs to the magnitude of 
at least $116 per hour. Just five minutes of gang time 
costs about ten dollars, and the comparison of the over- 
the-side lighter operation with the pier operations shows 
many such delays. 


These, then are the cost elements which Lighterage 
Tariff No. 2 is intended to recoup: the movement of cargo 
aboard lighters to get it attached to ship’s hook (and to 
stow import cargo after release from the hook), and to 
compensate for delay time to the 2l-or-more man gang 
which is caused wholly by the fact that a lighter is being 
used instead of the pier. 


B. The History of the Lighterage Tariff 


Nobody seems to know when the practice of charging 
lightermen for the over-the-side work began. Vague ref- 
erences to the First World War indicate that it is at least 
that old. At any rate, it is a very old practice; it is a 
custom of the Port long antedating the issuance of our 
Tariff No. 1, in 1961 
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C. The Costs and Statistics of the Lighterage Service 


Stated briefly, there is a cost saving to someone when 
lighter cargo is handled directly between lighter and vessel. 
Instead of being handled twice—to the dock and then to 
the vessel—there is but one handling. One question in 
this proceeding is who shoud reap the advantage of the 
cost saving. The two tariffs we have issued, and the many 
negotiated agreements down through the years, gave some 
of the saving to both parties. The private lightermen now 
want to appropriate it all to themselves, and in addition 
they want some of the fruits of our labor which goes 
beyond the cost saving. Let me state four general facts: 


1. Stevedores are paid by steamship companies for steve- 
doring this cargo. Almost invariably they are paid at the 
same rate as if the cargo had moved between pier and 
vessel. 


2. It costs stevedores more to move cargo over-the-side 
than to move it to or from the dock. 


3. Lightermen, on the other hand, incur no handling costs 
whatever, except for the Lighterage Tariff charges, when 
the steamship company or stevedore orders cargo worked 
over-the-side. 


4. It costs lightermen almost three times as much to 
move cargo themselves to or from the pier as it does to pay 
the Lighterage Tariff rates. 


I now turn to the facts to support these four propositions. 


Exhibit 23 is a blank form of the stevedoring contract 
most widely used in the Port of New York. Note that 
Clause 5 of the form provides: 


5. Income from Handling Lighters and Cars: The 
Contractor shall collect and retain its customary 
charges for labor services in connection with the load- 
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ing and unloading of railroad cars, lighters, barges, 
and scows. 


(Note also, incidentally, that this form, dated in 1949, 
speaks of these charges as ‘‘customary.’’) 


This provision appears in almost every stevedoring con- 
tract in the Port of New York. In some instances, for 
various practical reasons, the standard form (Exhibit 23) 
is not used in its entirety, but this provision and others 
from the standard form are nevertheless copied into such 
contracts. There are only three instances in the Port 
where the contract provides that lighterage revenues will 
be refunded to steamship companies. These are explained 
in Exhibit 24. 


The blank first page in Exhibit 23 constitutes the most 
vital secret information in this industry. This is where 
stevedores compete, and the competition is bitter. Several 
have gone out of business in the five years that I have been 
here. Our Conference membership has dropped from 41 to 
24, principally because of this factor. Those that remain 
constitute an excellent source of this vital service to the 
steamship industry, and they bid vigorously for the busi- 
ness. The results of this bidding usually appear on this 
blank page. 


Since these stevedoring charges are so highly confiden- 
tial, I decided to select only representative charges. I 
asked one of our members to assume a relatively full vessel, 
and lots of about 200 tons in that vessel of various com- 
modities. I then asked for a typical stevedoring charge, 
defining stevedoring as the movement between the place 
of rest on the pier and the point of stowage in the vessel. 
The typical charge was to be one that might appear in a 
contract today, although not necessarily one that does 
appear in a contract. The stevedoring charge, in short 
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tons, together with our volume and less-volume rates, are 
as follows: 
Lighterage 
VoL Less-Vol. 


Commodity 


steel plates 

copper slabs 

bagged coffee 

steel pipe 

reels of wire % 

bales of wool 7.57 (5.65M) 
drums of oil 4.69 

boxed vehicles, K.D. 9.83(5.50M) 
textile machinery 13.39 (6.00M) 
unboxed tractors 6.53(4.50M ) 
skidded tinplate 4.02 
unboxed chassis 16.07 (4.50M) 


From these figures it may be seen that the steamship 
companies pay from seven to over twenty times as much 
for the stevedoring service as the lightermen pay for the 
service of having their craft loaded and unloaded. 


We ran a cost study on 120 lighters during the period 
20-31 January 1964. A form (Exhibit 20) was sent to 
all Conference members with a request to have as many as 
possible completed during that two-week period. Thirteen 
members complied with the reports on the 120 lighters; the 
results are compiled in Exhibits 21 and 22, 

As Exhibit 21 indicates, 6,998 short tons were handled 
at a revenue of $4,947.26, or 70.7 cents per ton. The costs 
for the operation are divided as follows: 

Cost of men on vessel $20,024.60 
Cost of men on lighter 11,743.61 


Other costs due solely to the 
lighterage operation 3,008.43 


Total $34,776.64 
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Of these three cost elements, the first is not directly 
allocable to the lightermen, except insofar as reduced effi- 
ciency of the lighter operation delays the men in the vessel; 
the third is wholly applicable to the lighters. This $3,008 
consists of delay time to the gang while ship’s gear and 
lighters were being shifted, of machine and non-gang labor 
time on the lighters, and of a few miscellaneous items such 
as placing tunnage on lighters. None of these costs would 
have been incurred if the cargo had moved to from the 
pier. 


The second of the three cost elements, above, is not so 
clearly applicable to one or the other function. These 
men were part of the ship’s gang. If the cargo had been 
worked to or from the pier, they would have been assigned 
to the pier. Yet most of what they did aboard the lighters 
was work which, as we shall show at the proper time, was 
the obligation of the lightermen. 


Not only is this so, but efficiency of work aboard lighters 
is lower than on the piers. For some commodities this 
becomes an extremely important factor. On drums, for ex- 
ample, (an item which often comes from lighters) the piers 
handle twice as many per hour as lighters can. This is 
because the piers have special machinery for drum cargo 
which is probably never put aboard lighters. To some ex- 
tent this difficulty of transferring pier machinery to lighters 
results in ‘‘making-do’’ without machinery and therefore in 
making lighterage work less efficient. 


Cargo resting on the pier is palletized when this is 
feasible. This palletizing may have been done by a truck- 
man, by a lighterman’s employees aboard a lighter before 
placing it on a pier, or by our own pier laborers. The 
stevedore gang working from the pier is fed this palletized 
cargo. The same gang working on a lighter in the over- 
the-side operation must either take the time to palletize 
aboard the lighter or give up the advantages which palleti- 
zation offers. 
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Working space aboard lighters is restricted, with con- 
sequent lessening of efficiency in some instances. The men 
have to go down rope ladders, swinging over the side of 
the vessel. On windy days, particularly, this is time- 
consuming and dangerous. And whoever or whatever goes 
onto the lighter from the pier must later be removed in the 
same manner. 


The terminal operator is responsible for the lighters. 
Sometimes a passing vessel’s wake tears them loose; some- 
times there are fires; some have even been sunk. Since the 
lighterage industry is past its heyday, much of the craft 
are ancient; claims for broken boards are so common that 
some terminal operators feel it necessary to make surveys 
before beginning an operation. 


As the lighterage operation has decreased, the skills in 
loading and unloading them has decreased, and the long- 
shoremen get progressively less efficient. This varies from 
one area to another in the Port. Hoboken, for example, 


still has some good lighter gangs; Port Newark does poorly 
in this regard. 


Exhibit 16. New York Terminal Conference Lighterage Tariff 
No. 2 (FMC-T. No. 8) 


TI. AprricaTion or Rates 


Rates contained herein are applicable to the service of 
loading and unloading derrick lighters, covered barges and 
deck scows (all of which will hereinafter be referred to as 
‘‘lighters’’) alongside vessels which are moored at steam- 
ship piers within the port of Greater New York operated 
by the participating terminal operators. The Port of 
Greater New York includes all area within 25 miles of the 
Statute of Liberty. Rates herein do not apply to bulk 
cargo. Services not specifically mentioned in this tariff 
shall be performed only upon individual negotiation and 
at rates so negotiated. Nothing contained herein shall be 
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construed as an offer by the participating terminal op- 
erators to perform services without charge. 


Nothing contained herein shall be construed as affecting 
whatever rights lighter operators have with regard collec- 
tion of lighterage detention charges from steamship com- 
panies. 


The service of loading lighters shall include stowage of 
cargo aboard lighters in a safe, reasonably efficient manner 
consistent with the custom and practice in the Port of 
New York. 


The service of unloading lighters shall include whatever 
movement is necessary aboard the lighter to make cargo 
accessible to the ocean vessel’s loading gear, and the affix- 
ing of cargo to said loading gear. 

The terminal operator shall supply all labor and equip- 
ment necessary to properly load or unload the lighter. 


Mechanical apparatus used on the lighter shall have 
rubber tired wheels and shall be of such weight and con- 
struction as to avoid damage to the lighter. 


There shall be no charge for the loading or unloading of 
single piece of cargo weighing 6 tons to 35 tons, inclusive, 
providing said cargo is received from or destined to a 
railroad. 


Volume rates, as used herein, shall apply when 100 or 
more short tons are transferred between a single lighter 
and a single ocean vessel. In all other instances the less- 
volume rates shall apply. Where the weight of cargo is 
less than 100 tons the lighter owner is entitled to be charged 
as though the consignment weighed 100 tons, if such charge 
is less than the otherwise applicable charge. 

There shall be a minimum charge of two dollars ($2.00) 
for cargo loaded to or from any one lighter. 


Rates are quoted in cents per ton of 2,000 pounds, except 
where otherwise specifically noted. 
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New York Terminat ConFERENCcE—FMC-T. No. 8 
Lighterage Tariff No. 2 
First Revised Page 4 cancels Original Page 4 


Correction No. 1 


The service of unloading lighters shall include whatever 
movement is necessary aboard the lighter to make cargo 
accessible to the ocean vessel’s loading gear, and the affix- 
ing of cargo to said loading gear. 

The terminal operator shall supply all labor and equip- 
ment necessary to properly load or unload the lighter. 

Mechanical apparatus used on the lighter shall have rub- 
ber tired wheels and shall be of such weight and construc- 
tion as to avoid damage to the lighter. 

There shall be no charge for the loading or unloading of 
single pieces of cargo weighing 6 tons to 35 tons, inclusive, 
providing said cargo is received from or destined to a rail- 
road. 

Volume rates, as used herein, shall apply when 100 or 
more short tons are transferred between a single lighter 
and a single ocean vessel. In all other instances the less- 
volume rates shall apply. Where the weight of cargo is less 
than 100 tons the lighter owner is entitled to be charged 
as though the consignment weighed 100 tons, if such charge 
is less than the otherwise applicable charge. 

There shall be a minimum charge of two dollars ($2.00) 
for cargo loaded to or from any one lighter. 

Rates are quoted in cents per ton of 2,000 pounds, except 
where otherwise specifically noted. 


Issued: July 11.1966 * * * Effective: July 11, 1966 
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Exhibit $8, New York Terminal Conference Truck Loading and Unloading Tariff No, 7 


NEW YORK TERMINAL CONFERENCE FMC—T. No. 7 
First eat Page 3 


Correction No. 6 Original Page 3 


ITEM 1. ABBREVIATIONS AND SYMBOLS 


‘All rates are quoted in cente per hundred pounds, unlcss otherwise noted. 
OFBT—open flat bed truck 
(AQ) —items which are preceded by this symbol are any quantity rates 
(+) indicates incrense of rate (used oly in event of change in this tariff) 
(—) —indicates decrease of rate (used only in event of change in this tariff) 
(*) —indicates change which cannot be categorized as increase or decrease (used only in event of change in this tariff) 


ITEM 2. APPLICATION OF RATES 


Rates, charges and rulos contained herein are applicable to the service of loading or unloading freight to or from trucka which 

| was earricd by or is to be received for carnage by common carriers by water io foreign commerce and in commerce to and from 

territories and possessions of the United States and the service ‘and rates apply onto and from trucks at an; commercial picr or 

waterfront terminal within the Port of Greatcr New York and Vicinity where the participating Terminal ¢ is regularly 

operating, or where the Terminal Operator may be temporarily operating if at such temporary operation be is equipped to offer 

tho servico of loading or unloading trucks, 

__, The Port of Greater New York and Vicinity includes all of the geographical area designated in “The Port of New York 
District” Map issued by the New York Port Authority. 

The rates in Part II of this Tariff (except rates named which are preceded by an“ (AQ)”) are applicable to single commodities 
of 10,000 Ibs. or more per truck ‘and which do not require the terminal operator to eclect cargo by individual marks of identifica- 
tion such as chop marks, brands, type, size, etc. selecting is required, the rates in Part I will apply plus the service charge 
applicable under “Special Stowage of Trucks”. 

Whenever a minimum weight ia given as prerequisite to a rate berein, the truckraao, shipper or consignee with less than anid 
minimum weight will be charged as though the consignment weighed the minimum weight, if euch charge is than the otherwise 


| ITEM 3. DEFINITIONS 


1. Truck Loading 
A Truck Loading Service shall mean the service of moving cargo from a placo of rest on the dock, elevating the cango onto 
¢ ‘aatol, oe : 


the truck and stowing of the cargo in the truck, but ahall not include special stowage, sorting or I. 
selecting, the cargo for the convenience of the trucker or the consignee, Dor the loading oato consignes’s pallets. 
B. The loading and towing of cargo in the truck shall be with th amiatance of and under the supervision of, tbe driver of 


2 Truck Unloading 
(%) A. When the Terminal Operator performs truck unloading, such truck unloading shall mean the service of removing cargo 
from the body of tho truck to; dock, veascl or other terminal facility|designated by the Terminal Operator, and shall 
include sorting by port. Truc! unloading shall be performed by the Terminal Operator at the request of the motor 
carrier, 
B ‘The unloading of cargo from a truck shall be with the assistance of, and under the supervision of, the driver of the truck. 


C. When the trucker performs unloading service such ing shall mean the removing of the cargo from the body of the 
tock to a place of rest adjacent to truck tailgate Gesignated the terminal operator. When the motor carrier performs 
unloading shall not be required to tier cargo more than six fect high. 

3. Package 
The word “package” shall also include piven, unpackaged freight unite and all article of any description exsept goode 
shipped in 
4 ‘Trans-shipment Cargo 

‘Tranesbipment cargo is cargo moving on through billa of lading {rom one pier or waterfront terminal for moverses 

iow 


it 
truck to another pier or waterfront terminal for trans-ehipment in Port of  seateefions Serena) (06 civ ey, 
aod another common carrier by water. 


ISSUED 19 JULY 1963 EFFECTIVE 19 AUGUST 1963 


FMC—T No.7 
NEW YORK TERMINAL CONFERENCE First Revise’ Pace 4 
el 


Correction No. 1 Original Page « 


The through freight rate must include the trans-shipment costs and the truck loading and unloading charges aro to bo ab- 
sorbed by either the initial carrier and/or the connecting carrier. 

Where two or more commoditics are moving together on a through Bill or Bills of Lading, the transshipment rate is to 
apply to all commodities on such Bill or Bills of Lading. When a single commodity is being trane-ehipped on a through Bill or 
Bills of Lading, the applicable Tariff rato is to apply. 


5, Container Vans 


Container vane are re-usable metal vans manufactured and used for the purpose of repeated shipping of freight, enclosed on 
all sides, with a capacity of at least 275 cubic foet. 


(ITEM 4. RIGHT TO LOAD OR UNLOAD TRUCKS 

Truck loading at any pier or waterfront terminal operated by a participating Terminal Operator at tho Port of Greater New 
York and Vicinity shall be performed solely by such Terminal Operator, his agents, servants employees at the rates and subject 
to the rules, regulations and practices contained in this Tanff. 
ITEM 5. SAFETY 

The motor carrier, shipper or consignee shall provide a vehicle which imadequate and suitable for loading and unloading. 


ITEM 6. LIABILITY 


The Terminal Operator shall be liable only for damage resulting from his failure to exercise due and proper care in performing 
the services provided for herein. In no case shall the Terminal Operator be liable for a sum in excess of $500.00 per package unless 
the trucker, shipper, consignee or their representatives prior to the commencement of such services, declares a bigher value and 
pays to the Terminal Operator, in addition to the other charges for such services as herein set forth,  peeentuare computed at 1% of 

deelared value of cach package and in such event the Terminal Operator shall be liable for the full declared value of each such 
package for damage resulting from ita failure to exercise due and proper care in performing the services provided for herein. 


ITEM 7. MINIMUM CHARGE 


The minimum charge for any service rendered ahall be $2.50 per truck and 50 cents for each additional separate bill of lading, 
dock receipt or delivery order handled. This rule shall not apply to Appraiser’s Stores. 


ITEM 8 COLLECTION FOR SERVICES RENDERED 


1. Unless the shipper or consignee shall have made definite arrangements with the Terminal Operator for the payment of loading 
or unloading charges, the motor carrier shall assume full respoumbility for the payment of the charges for such services. 


2. Unless the shipper and/or consignee and/or motor carrier sball have made definite arrangements for credit, all charges shall 
be paid in cash by the driver who shall be given a receipt therefor. 


3. Ifa motor carrier ia extended credit t to the above provision, and fails to pay charges specified herein, the shipper or 
consignce shall become liable for euch charges. 


ITEM 9. OVERTIME CHARGES 


‘The rates provided herein are for work performed during normal working hours, i.e., 8 A.M. to 12 Noon and 1 P.M. to 5 
P.M., Monday to Friday, inclusive, all holidays specified in the collective bargaining agreement in effect in the Port of New York 
governing the employment of longabore labor being excepted. 

ime work, i.c., work performed by truck loading or unloading labor outside of normal working bours, and work on Satur- 

days, Me eg er ectective Rarpaining agreemeat in effect in the Port of New York ing the em- 
it of labor, except as specifically eet forth in Item 10, aball be performed only mutual consent. If work is 
jormet hore labor, except a2 special er a aoe iiey (0) percect surcharge on the applicable tant rates 


NEW YORK TERMINAL CONFERENCE 


ITEM 10. THREE O'CLOCK RULE 


A truck in lino to receive or discharge cargo by 3 P.M. and which haa been checked in with the Receiving Clerk or Delivery 
Clerk, aa the case may be, and is in all reapecta ready to be loaded or unloaded, is entitled to be serviced until completion at the 
straight-time tariff rates. ‘This rule shall not apply to trucks unloaded without the services ‘of the terminal operator. 


ITEM 11, INADEQUATE MANPOWER ON TRUCKS 


5 When the truck driver docs not assist in the loading and stowing of hie truck the Terminal Operator shall make a surcharge, 
in addition to the applicable tariff rate, of $5.00 per hour straight time, and $7.50 per overtime hour, tbe time to be computed on the 
baaia of cach 15 minutes or fraction thereof. 

When trucks are unloaded without the services of the Terminal Operator’a employecs. unloading shall proceed at a rate of 
five tona (10,000 pounds) per hour. When this rate in not maintained a penalty charge of $1.00 for each quarter hour or fraction 
thercof shall be assessed for the excesrive time. 


ITEM 12, HEAVY LIFTS 


The handling of heavy lifts in exceas of 6,000 Iba. for any singlo package shall be limited to the capacity of the Terminal 
Operator's equipment at that location, The tariff rates ect forth herein for other than heavy lifts are applicable to single packages 
weighing 6,000 lbs, or less, 

When 26 to 50 heavy lifts are consigned to or from the samo veasel for one consignor or consignee, there shall be a 40 percent 
reduction in the heavy lift charge; when more than 50 are #0 consignad there shall be n 60 percent reduction in the heavy lift charge. 


ITEM 13. PALLETIZING CARGO 


Subject to prior arrangement with the Terminal Operator, cargo will be loaded onto conaignee’s or truckman’s pallets at a 
charge of 4!4¢ per 100 pounds (oxcept wine or liquors in single casea or cartons, 1 cent each.) which charge shall be in addition to 
the charges otherwise provided herein. Such service of pallotizing shall consist only of atacking cargo on palleta and shall not in- 
clude any strapping or otherwise nccuring cargo to pallet. The charge provided in thia item will be assessed irrespective of place 
where the loading of cargo onto pallcta takes place. 


TEM 14 WEIGHING CARGO PRIOR TO AND AT TIME OF DELIVERY 


When cargo is required to be woighed on tho pier prior to delivery, the Terminal Operator will endeavour to make available 
the necessary space to permit auch weighing to be performed and for tho Weighmaster to properly backpile the cargo before the 
truck arrives to take delivery. Where the cargo in palletisod the Terminal Operator will assign lift trucks and operators to make 
the cargo available to the Weighmaster for this purpose. 

___ The Terminal Operator shall not be required to pormit weighing simultaneously with the loading of the truck, uoleas he has 
failed to make available to the Weighmaster the space for prior weighing. 

The Weighmaster shall be required to properly repalletize cargo which has boca palletized and to properly backpile cargo 
that bad not been pallctized. 

Where a truck in the process of loading ia required to make two or more trips to the Customs scale, for the purpose of obtain- 
ing separate weights for various lots of merchandise, » filty (50) Percent. aurchargo shall be mado on the applicable tariff rate for 
loading the entire quantity delivered to the truck. Any overtime for uae of the Customs acales for this purpose ehall be ordered by 
and be for the account of the trucker. 


ITEM 15. SPECIAL STOWAGE OF TRUCKS 
When the truck is loaded in a manner which requires special stor handling, sorting, grading or otherwise 
cargo for toe convaisnen ofthe trucker, shipper, or conmges, tbe Terminal Operator shall mate an eaumate of the ai i 
required for such special service and shall make. an extra labor charge, 18 ition to the applicable tari rate ot i ed or 
to 


straight-time man bour and $7.50 for each overtime man hour, computed on the basis of each 15 minutes or 
tion 


ITEM 16. DELAY TO MOTOR VEHICLES 
‘The Terminal Operator assumes no responsibility for delay to motor vehicles and no claime for such delay will be honored. 


NEW YORK TERMINAL CONFERENCE 


ITEM 17, PREREQUISITE FOR SKIDDED RATES 


Wherever rates in Part II of this tariff are based upon cargo being skidded, pre-wnitized, of palletized, naid rates are applic- 
able in the ense of truck unloading only if the cargo ia situated on the truck so the terminal's fork-li/t truck blades may bo directly 
Tnecrted, without any necearity of shifting cargo prior to auch insertion. If the cargo is not se situated on tho truck, the Part 

| rates are applicable. 


| ITEM 18 OTHER SERVICES 


Nothing contained herein shall be construed as requiring a Terminal rator to perform without charge any service not 
specifically provided for herein. The charge for any such service shall be mutually agreed upon. Nothing contained berein shall be 
construed as requiring the Terminal Operator to perform any service other than truc! 


loading or truck unloading. 
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Oral Argument Before the Commission By Mr. Schlefer 


Finding No. 4 says that we are derelict in not publishing 
a tariff for working lighters to the dock. We should pub- 
lish a tariff for working lighters to the dock. 

This is not a business which we are in. It is the business 
of the lighterman to unload his lighter to the dock or to load 
his lighter from the dock. That is his obligation. We are 
not in that business. He hires Chenango labor, which is a 
separate local of the ILA, to perform that work, or he does 
it through Spencer, who employs Chenango labor to per- 
form that work. 

I want to get into that labor situation in a minute. 

We have other unions, other locals of the ILA, which per- 
form the stevedoring in and out of the ship. We don’t load 
or unload lighters. 

Occasionally when there is no Chenango labor available, 
and the Examiner found this, occasionally when there is no 
Chenango labor available, why, we let them use our labor 
on a contract basis, but we merely furnish labor to the 
lighterman. It is his business. It is his obligation to un- 
load his vessel. 

Moreover, if we were required to publish a tariff on this 
matter, you would have a very serious situation in the Port 
of New York. And this relates to the labor situation there. 

The Chenango labor, which is a local of the ILA, is used, 
is a specialized local which handles lighters, railroad light- 
ers and private lighters. It gets its name from an upstate 
port or county where the tugboat people lived, and they 
would bring their families down the Erie Canal, down the 
river, and they would unload the barges there, and they 
were called Chenangoes. 

The regular ILA labor loads and unloads vessels and 
handles other work on the terminal. 

We have an exclusive bargaining contract with that union. 
It involves priorities in the shape up, pensions, and all kinds 
of things that are inapplicable to Chenangoes, who move 
from pier to pier. 
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If we published a tariff, such as the Examiner suggests 
in Finding No. 4, we would have to perform—we would be 
holding ourselves out to perform a service, and we would 
have to do it with some labor. We couldn’t do it with the 
Chenango labor, because we don’t have a contract with 
them. So we would have to do it with the regular ILA 
labor; and as soon as we did, you would have a port-wide 
strike. Because the Chenangoes would be deprived of their 
work. This happened in May of 1964—after the close of 
this hearing, but it is public knowledge—and you would run 
into an intolerable situation. 

It happened in 1964 for two days when one terminal oper- 
ator tried to use regular ILA labor, regular terminal labor, 
to unload lighters. And the Chenangoes started a strike 
throughout the port and the port was tied up for two days. 
And if you force us to publish this tariff, I am certain that 
this would happen generally throughout the port. 


s * ° * * e ° * * e 


Excerpt from Brief (p. 26) of the New York Terminal Con- 
ference Before the Hearing Examiner in Docket No. 1153 


(e) Lighter detention. The lightermen contend that re- 
spondents should pay them ‘‘reasonable compensation . . . 
for extra time consumed’’ when cargo is handled over the 
side (their brief, p. 13). Respondents pay demurrage on 
railroad lighters, and the suggestion is made that failure 
to do so on private lighters is discriminatory. 


The fact is that the detention bills of the private lighter- 
man are turned over to the steamship company, for the 
reason that the delay involved normally is caused by the 
carrier rather than by the terminal operator (Gage, R 170). 
It is respondents’ understanding that the private lighter- 
man’s bills for detention are paid by the steamship com- 
pany (Gage, R 170). Witness Gage requested that the 
lightermen inform him as to any such bills not so paid by 
the steamship company (Gage, R 170). No response to this 
inquiry was received. The inference appears well war- 
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ranted, therefore, that the steamship companies do pay 
these charges.” Accordingly, the private lightermen are 
not prejudiced by the terminal operators not doing so. 


Excerpt from Reply Brief (pp. 8-9) of the New York Terminal 
Conference, Before the Hearing Examiner in Docket No. 
1153 


Lighter detention, In their opening brief, respondents 
contended that the private lightermen are not prejudiced 
by the terminal operators’ refusal to pay them ‘“reason- 
able compensation . . . for extra time consumed’’ when 
cargo is handled over the side. It was pointed out that the 
detention bills of the private lightermen are turned over to 
the steamship companies for payment, and there is no 
showing that the steamship companies did not pay them 
(respondents’ brief, p. 26). 


Hearing Counsel assert, however, that ‘‘with some steam- 
ship companies [the lightermen’s] collection has been un- 
satisfactory’’ (their brief, p. 35). They contend it is un- 
reasonable, and in violation of section 17 of the Act, for the 
terminal operators to have no lighter detention provision 
in their tariff. (Hearing Counsel’s brief, pp. 12, 35, 44) 


Hearing Counsel’s record reference (R. 1059-60) is to 
testimony by a lighter witness that he had ‘‘run into vari- 
ous objections” to payment of demurrage, and that “‘I have 
had one steamship manager tell us that he wasn’t going to 
pay any demurrage and if I persisted in trying to collect it, 
he would take his business away from us that we are do- 
ing.’? The generality and unspecificity of this testimony 
falls short of that ‘‘reliable, probative and substantial evi- 
dence’? required to support an order with respect to a 
violation of the Act. Port of New York Authority v. Ab 
Svenska, 4 F.M.C. 202, 205-206, 208 (1953). It is to be 
weighed, moreover, against the failure of any lighterman 
to respond to witness Gage’s invitation to submit informa- 
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tion as to any detention bills not paid by the steamship 
companies (respondents’ brief, p. 26). The lightermen’s 
failure to do so warrants the inference that none was un- 
paid. 


Excerpt from Initial Brief (p. 35) of Commission Hearing 
Counsel Before the Hearing Examiner in Docket No. 1153 
It is obviously not feasible or possible for the lighterman 

to have a voice in the actual loading or unloading of vessels, 

but inasmuch as he often experiences detention of his craft 
for reasons residing entirely within the stevedoring proc- 
ess, it is only proper that he be compensated for his extraor- 
dinary costs—in fact it is the position of Hearing Counsel 
that it is unreasonable for the terminal operators to fail to 
adopt a lighter detention provision in their tariff. It ap- 
pears that the lightermen do have detention agreements 
with some steamship companies but collection has been un- 
satisfactory in the past (Tr. 1059-1060) and the lighterman 
is often left to bear the entire cost of detention although 
the cause is not due to his fault or in any way for his bene- 
fit or convenience (Tr. 1055). 
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Memorandum from Messrs. May and Schmeltzer 
to the Commission 


UNITED STATES GOVERNMENT 
FEDERAL MARITIME COMMISSION 


MEMORANDUM 
Date: April 7, 1964 


To: Secretary 

From: Managing Director 

Subject: Docket No. 1153—Matter of Compliance with 
Subpoena 


This refers to your memorandum of April 3, 1964, re- 
questing information with respect to specified aspects of 
Docket No. 1153. 


(a) The genesis of Docket No. 1153 


The proceeding was instituted by the Commission upon 
its own motion pursuant to section 22 of the Shipping Act. 
On June 30, 1960, the Federal Maritime Board approved 
Agreement No. 8005-3, between the members of the New 
York Terminal Conference (Conference) modifying the 
basic agreement which provides for the establishment and 
maintenance of rates, rules and regulations with respect to 
truck loading and unloading services in the Port of New 
York. The substance of the modification was to provide 
for the fixing of charges for services of loading and unload- 
ing lighters and barges at piers operated by the parties. 
The Conference subsequently filed Lighterage Tariff No. 1 
which named rates, rules and regulations for the services 
of loading and unloading lighters and barges alongside ves- 
sels moored at piers operated by members of the Confer- 
ence. In addition, the Conference later modified its truck 
loading and unloading tariff to provide for a truck unload- 
ing charge cargo moving direct between truck and vessel. 


1The Conference later filed Lighterage Tariff No. 2 containing a general 
increase of approximately 14 percent. 
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Upon recommending approval of Agreement No. 8005-3, 
we interpreted the modification to cover the service of load- 
ing and unloading lighters to and from the pier rather than 
between lighters and vessels, where the cargo does not pass 
over the pier. It is our view that direct movements between 
truck and vessel and between lighter and vessel were 
‘‘stevedoring services’’, as opposed to terminal services. 


Moreover, several lighterage companies filed protests 
against the lighterage tariffs. The protests alleged that 
(1) the terminals covered by the tariff are not entitled to 
assess any charge whatever against the lighters or the own- 
ers or operators thereof for the services described in the 
tariff, and (2) the charges in the tariff are unreasonable 
and discriminatory. 


On the basis of the protests filed by the lighterage com- 
panies and our view that direct movements between lighter- 
age and vessel were ‘‘stevedoring services’’, we requested 
that the Bureau of Investigation conduct an extensive in- 
vestigation of this matter. Based upon the protests and 
the information contained in the investigative report, we 
recommended that the Commission set these matters down 
for investigation. 


(b) The development of the proceeding and its present 
status 


The original order in this proceeding was issued on Oc- 
tober 10, 1963; pre-hearing conference was held on Decem- 
ber 17, 1963; and hearings commenced on March 9, 1964. 
It is expected that the hearings will be concluded this week. 


(c) Who is involved in the proceeding 


The respondents in this proceeding are members of the 
New York Terminal Conference. They consist of terminal 
operators, stevedores and steamship companies. There are 
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11 intervenors.2 Intervenors, the Port of New York Au- 
thority, Empire State Highway Transportation Associa- 
tion, Middle Atlantic Conference and the several lighterage 
companies are playing an active role in the proceeding. 


(d) What are the major problems involved in the case 


The order in this proceeding set forth seven issues to be 
considered. They are as follows: 


(1) whether Agreement No. 8005, as amended, permits 
the members thereof to consult and agree with respect to 
the rates, rules and regulations contained in Lighterage 
Tariffs No. 1 and 2 or whether the rate-fixing authority 
granted by that agreement is limited to the fixing of rates 
only with respect to lighters and barges alongside piers; 
and whether the practice of assessing charges against light- 
ers alongside vessels may be an unjust or unreasonable 
practice under section 17 of the Act; 


(2) whether Agreement No. 8005, as amended, permits 
the parties thereto to amend the definition of truck unload- 


ing in Truck Loading and Unloading Tariff No. 6, to in- 
clude the vessel itself as a ‘‘place of rest’’; whether such 
definition, if authorized by the conference agreement, may 
result in an unjust or unreasonable practice in violation of 
section 17 of the Act; and whether the parties to Agree- 
ment No. 8005 engaged in that practice even prior to the 
amended definition. 


(3) whether the failure of the parties to Agreement No. 
8003 to file a Tariff including rates assessed against light- 
ers and barges alongside piers (as distinguished from 
alongside vessels) is a violation of section 15 of the Act and 
of Article 4 of Agreement No. 8005, as amended. 


2City of New York; Export Packers Association; Brooklyn Chamber of 
Commerce, Inc.; Port of New York Authority ; Empire State Highway Trans- 
portation Association; Middle Atlantic Conference; Harbor Carriers of the 
Port of New York; James Hughes, Inc.; Henry Gillen Sons’ Lighterage, Inc.; 
McAllister Lighterage Line, Inc.; Petterson Lighterage & Towing Corporation, 


172 


(4) whether the tariffs filed with the Commission by the 
parties to Agreement No. 8005 state all of the terms and 
conditions applicable to the services covered by said tariffs ; 
whether any of the terms and conditions go beyond the 
routine rate-making authority granted by Agreement No. 
8005, as amended, and thus require independent section 15 
approval; and if so, whether such terms and conditions 
should be approved, disapproved or modified pursuant to 
section 15 of the Act. 


(5) whether any of the rates, charges, rules or regula- 
tions contained in the tariffs filed with the Commission by 
the parties to Agreement No. 8005 result in any undue or 
unreasonable preference or advantage or any undue or un- 
reasonable prejudice or disadvantage in violation of sec- 
tion 16 First of the Act. 


(6) whether any agreements exist between the parties to 
Agreement No. 8005 and the ocean carriers using their fa- 
cilities whereby part of the revenues collected from lighter 
operators is refunded to the carriers; whether such agree- 
ments are subject to section 15 of the Act; and whether such 
agreements violate Article 2 of Agreement No. 8005, which 
prohibits refunds ‘‘in any manner or by any device.”’ 


(7) whether any of the rates, rules, regulations or prac- 
tices of the respondents are unjustly discriminatory or un- 
fair as between carriers, shippers, exporters, importers, or 
ports, or between exporters from the United States and 
their foreign competitors, or operate to the detriment of 
the commerce of the United States, or are contrary to the 
public interest, or in any manner violate the Shipping Act, 
1916. 


Early in the proceeding the trucking interests argued that 
issues five and seven above were intended to include general 
truck loading and unloading practices within the Port of 
New York. The Examiner upheld this argument. During 
the course of the proceeding the Empire State Highway 
Transportation Association applied for and was granted a 
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subpoena requiring submission of all contracts between re- 
spondents and steamship companies which involved steve- 
doring, truck loading and unloading and lighterage loading 
and unloading rates, rules and regulations. The respond- 
ents supplied about eight contracts which they stated were 
representative of the contracts that exist in the Port of New 
York. At the insistence of the trucking and lighterage in- 
terests, the Examiner found that the respondents failed to 
comply with the subpoena. The respondents insisted that 
they had satisfied the subpoena and refused to submit fur- 
ther contracts. It is estimated that between 300 and 500 
such contracts may be in existence. 


(e) What are the possible ramifications. For example, is 
this developing into a consideration of the Commission’s 
authority over stevedores. 


As pointed out above, the view of the Bureau of Domestic 
Regulation is that direct movements between truck and ves- 
sel and between lighter and vessel are ‘‘stevedoring serv- 


ices.’? Generally, it is considered that stevedoring charges 
are assessible against the steamship company and not the 
owner of the goods and that such costs to the vessel are 
taken into consideration when establishing ocean transpor- 
tation rates. Based upon these considerations, any further 
charge assessed against the owner of the goods would re- 
sult in a double charge for a single service. 


In an effort to resolve the stevedoring question, hearing 
counsel and several intervenors are attempting to draw a 
line to distinguish where stevedoring begins and ends and 
where the terminal operation begins and ends. In all prob- 
ability, the Commission will be placed in the position of 
making this decision and further deciding whether steve- 
doring services here are subject to our jurisdiction. 


4/10/64 
Timothy J. May 
4/7/64 
Initiated by: Edward Schmeltzer, Director 
Bureau of Domestic Regulation 
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Excerpt from Deposition of Timothy O. May, Managing Di- 
rector of the Commission at Time Hearings in Docket No. 
1153 Were Held 


By Mr. Schlefer: 


Q. Mr. May, do you direct and administer the Bureau of 
Domestic Regulation? A. Yes. 

Q. Does the head of that office report to you? A. Yes. 

Q. Do you direct and administer the Bureau of Hearing 
Counsel? A. Yes. 

Q. Does the head of that office report to you? A. Yes. 

Q. Do you direct and administer the Bureau of Investi- 
gation? A. Yes. 

Q. Does the head of that office report to you? A. Yes. 

Q. Does the Bureau of Domestic Regulation review in- 
formal complaints and protests against the practices, meth- 
ods and operations of terminal operators and conferences 
of terminal operators and their tariffs? A. Yes. 

Q. Does it from time to time request the Bureau of In- 
vestigation to develop additional information and data with 
respect to those matters? A. Yes. 

Q. Does it prepare recommendations in cooperation with 
the Bureau of Hearing Counsel for formal action and pro- 
ceedings before the Commision, for the Commission? A. It 
prepares them for my consideration. I make the recom- 
mendations to the Commission. 

Q. Right. 


Excerpt from Deposition of Edward Schmeltzer, Managing Di- 
rector of the Commission at the Time of the Commission’s 
Decision Under Review. and Director, Bureau of Domestic 
Regulation, at Time Hearings in Docket No. 1153 Were 
Being Conducted 


Examination by Counsel for Respondents 
By Mr. Schlefer: 


Q. What is your name, sir? A. Edward Schmeltzer. 
Q. What is your position with the Federal Maritime Com- 
mission? A. Director, Bureau of Domestic Regulation. 
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Q. What are the functions of the Bureau of Domestic 
Regulation in reference to terminals and terminal oper- 
ators? A. The Bureau is an initial substantive bureau, 
which means that it does initial work on matters and makes 
recommendation to the Commission, through Mr. May, 
where it is required. 

Q. Does it investigate practices, methods, tariffs of ter- 
minal operators? A. It is responsible for them being in- 
vestigated. If there is a complaint, we review it. We may 
ask for an investigation or to do some investigation work. 
Basically, the answer to your question is Yes. 

Q. Did it perform those functions with reference to the 
matters which ultimately became the subject of the Com- 
mission’s order in Federal Maritime Commission Docket 
1153? A. The order instituting the proceeding? 

Q. Yes. <A. Yes. 

Q. Did it request the Bureau of Investigation to investi- 
gate the matters on review in that docket? A. It requested 
the Bureau of Investigation to investigate some matters 
that were under review in that docket. 

Q. Did the Bureau of Investigation consult with hearing 
counsel at any time during, prior to or during the course 
of the proceeding in Docket 1153? A. I don’t know. 

Q. Did your bureau work to any extent on the brief with 
hearing counsel in that docket? A. I don’t know again. 

Q. Did you attend the Commission’s meeting of May 7, 
1964, in which the Respondents’ Exhibit 2 is an extract of 
the minutes? <A. Yes. 

Q. Do you remember what part you played in that meet- 
ing? A. No. 

Q. Did you prepare the memorandum in initial form that 
is identified as Respondents’ Exhibit 3? A. Yes. 

Q. Do you recall whether that memorandum was the sub- 
ject of discussion in the Commission meeting? A. I don’t 
recall. I can—I think the minutes would indicate that it 
was. And I would expect that it was. 

Q. Do you have any recollection of the subject matter of 
the deliberations with respect to the respondents in that 
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proceeding, petition to quash? A. I have actually no actual 
recollection of that meeting. The only recollection I have 
of that meeting is from reviewing the minutes, reviewing 
the memorandum dated April 7, 1964, which Mr. May sub- 
mitted and I initiated. 

Q. Does that recollection extend only to the contents of 
the memorandum and the minutes? A. I don’t understand 
the question. 

Q. Well, I mean they refreshed your recollection, you just 
testified. A. That’s correct. 

Q. So what did they refresh your recollection as to? <A. 
As to what is in them. 

Q. As to what isin them? A. I have no independent rec- 
ollection of that meeting of the Commission. 


New York Terminal Conference Truck Loading and Unloading 
Tariff No. 7 (Issued: Dec. 17, 1965, Effective: Jan. 17, 1966) 


Trem 10. Receret anp Detivery or Carco sy APPOINTMENT 


A. Appointments for the receipt and/or delivery of cargo 
may be obtained by telephoning the individual Participat- 
ing Member concerned no later than 2 P.M. of the working 
day prior to the arrival date of the truck or trucks at said 
terminal facility. 


B. Appointments shall not be granted to other than au- 
thorized representatives of motor carriers. 


C. The hours, arrangements and number of appointments 
to be granted on any day shall be determined by the indi- 
vidual Participating Member. 


D. If, for any reason, a truck is not in all respects ready 
to commence loading and/or unloading operations at the 
appointed time, the Participating Member may cancel the 
appointment for that day. 


B. Failure to keep an appointment without good cause, 
failure to arrive on time for an appointment without good 
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cause, failure to lodge proper documentation in connection 
with the shipment and/or consignment, shall, among others, 
be good and sufficient grounds upon which the Participating 
Member may rely at any time in refusing to grant appoint- 
ments to an individual motor carrier. 


F. Trucks worked pursuant to an appointment shall be 
serviced to completion at the applicable straight time rates. 


Trem 11. Recerr axp Detivery or Carco WitHour an Ap- 
POINTMENT 


Each Participating Member shall make provisions for the 
servicing of trucks arriving at the terminal facility without 
an appointment between the hours of 8 :00 A.M. and 3 P.M.; 
provided, however, that no Participating Member shall be 
required to service such trucks beyond 5 P.M. or beyond the 
finish of the last ‘‘appointment”’ truck being worked that 
day. In the event the servicing of a non-appointment truck 
cannot be completed by the aforesaid time the Participat- 
ing Member shall so notify the motor carrier at the earliest 
practicable moment. If, for the convenience of the motor 
carrier, shipper or consignee, the Participating Member 
elects to service any trucks beyond 5 P.M. or beyond the 
finish of the last ‘‘appointment’’ truck, such work shall be 
subject to the provisions of Irzm 9; provided, however, that 
in the case of refrigerated cargo only, where the Partici- 
pating Member is required to continue servicing a truck 
beyond 5 P.M. to avoid spoilage of the commodity, such 
servicing shall be at the straight time rates until comple- 
tion thereof only if the said motor carrier involved therein 
has lodged the necessary complete and correct documenta- 
tion with the Participating Member, and all its trucks are 
available and ready to be serviced by the Participating 
Member, prior to 3 P.M. 


Trem 12. Responsrsrities or Motor Carrier’s EMPLOYEES 
ix Truck Loapine anp UNLOADING 


A. When the truck driver does not assist in the loading 
and stowing of his truck the Participating Member shall 
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make a surcharge, in addition to the applicable tariff rate, 
of $6.00 per straight time man hour, $8.25 per overtime 
man hour, and $10.50 per penalty meal time man hour, the 
time to be computed on the basis of each fifteen (15) min- 
utes or fraction thereof. 


B. When trucks are unloaded without the services of a 
truckman’s helper and without the services of the Partici- 
pating Member’s employees, unloading shall proceed at a 
rate of five (5) tons (10,000 Ibs.) per hour. If the motor 
carrier’s employee fails to maintain the aforesaid appli- 
cable rate, the motor carrier shall be required to cease oper- 
ations and remove the said truck or trucks from the termi- 
nal facility. At the option of the motor carrier, however, 
its employees may continue unloading, in which case a pen- 
alty charge of $3.00 per quarter hour shall be assessed for 
the period covering the commencement of unloading opera- 
tions to the completion thereof. 


Effective January 17, 1966, and until further notice: 


1. Item 10 (Receipt and Delivery of Cargo by Appoint- 
ment), Item 11 (Receipt and Delivery of Cargo Without an 
Appointment) and Item 12-B (Trucks Unloaded by Truck- 
man Without Services of Helper), of Truck Loading and 
Unloading Tariff No. 7, are hereby suspended. 


2. Item 10 (Three O’Clock Rule) and Item 11, second 
paragraph thereof, (Inadequate Manpower on Trucks), of 
Truck Loading and Unloading Tariff No. 6, are hereby re- 
instated. 


Issued January 14, 1966 Effective January 17, 1966 
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Letter from Commission Secretary Lisi 
to Counsel for Petitioners 
FEDERAL MARITIME COMMISSION 
WASHINGTON 25, D. C. 


July 29, 1966 


Mark P. Schlefer, Esquire 

Kominers & Fort 

Tower Building, 1401 K Street, N.W. 
Washington, D. C. 20005 


Dear Mr. Schlefer: 


Transmitted herewith in accordance with your request of 
July 15, 1966 are certified copies of : 


(1) Minute entry of October 10, 1963 on which date the 
Federal Maritime Commission considered issuing 
the Order of Investigation in Docket No. 1153, and 


(2) Minute entry of May 12, 1966, on which date the 


Federal Maritime Commission adopted its Report 
and Order in Docket No. 1153. 


Present at the meeting of October 10, 1963 at the time of 
the voting on the institution of the investigation in Docket 
No. 1153 were: 


Chairman John Harllee 

Commissioners Barrett, Day and Patterson 

J. L. Pimper, in the capacity of Acting Managing 
Director 

R. E. Mitchell, in the capacity of Acting General 
Counsel 

E. Schmeltzer, Director, Bureau of Domestic 
Regulation 

E. F. Stetson, Special Assistant to Commissioner 
Day 

T. Lisi, Secretary 
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Present at the meeting of May 12, 1966 at the time of the 
voting on the adoption of the Report and Order in Docket 
No. 1153 were: 


Chairman John Harllee 

Commissioners Barrett, Day, Hearn and Patterson 

J. L. Pimper, General Counsel 

E. S. Johnson, of the Office of Foreign Regulation 

W. Levenstein, of the Office of Foreign Regulation 

W. M. Rouse, Special Assistant to Commissioner 
Barrett 

F. C. Hurney, Special Assistant to the Secretary 

T. Lisi, Secretary 


The total charge for the enclosed certification is $1.50. 


Very truly yours, 
/3/ Txromas Lisi 
Thomas Lisi 
Secretary 
Enclosure 


Extract from the Minutes of the Meeting of the 
Federal Maritime Commission 


October 10, 1963 


* * * * * 


Docket No. 1153—Truck and lighter loading and unloading 
practices at New York Harbor—Order of Investigation 
and Hearing. 


The Commisison considered the matter of entering into 
an investigation of New York Terminal Conference Lighter- 
age Tariffs No. 1 and 2, and Truck Loading and Unloading 
Tariff No. 6, transmitted by the Director, Bureau of Do- 
mestic Regulation under date of August 23, 1963. 


After discussion, by the ‘‘yea’’ vote of Chairman Harllee, 
Vice Chairman Barrett, Commissioners Day and Patterson, 
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the Commission determined to enter into an investigation 
upon its own motion to determine whether: 


(1) Agreement No. 8005, as amended, permits the mem- 
bers to consult and agree with respect to the rates, 
rules and regulations contained in Lighterage Tariffs 
No. 1 and 2 and Truck Loading and Unloading Tariff 
No. 6, F.M.C.—T. No. 7, Item 3 subsection 2; 


(2) the fixing of rates, rules and regulations contained in 
the above tariffs is contrary to the standards of sec- 
tion 15 of the Shipping Act, 1916; and 


(8) the provisions of the above tariffs are in violation of 
Sections 16 and 17 of the Shipping Act, 1916; 


and directed that an order of investigation thereon be issued 
and served. 


The Commission’s Order of Investigation and Hearing, 
and Notice of Time for Filing Petitions to Intervene, in 
Docket No. 1153—Truck and Lighter Loading and Unload- 


ing Practices at New York Harbor, as served, will be found 
in the formal docket of this proceeding. 


Memorandum dated August 23, 1963, from the Director, 
Bureau of Domestic Regulation, relative to the above mat- 
ter is in the files of the Secretary. 


Extract from the Minutes of the Meeting of the 
Federal Maritime Commission 
May 12, 1966 
* * s * * 

Report & Order—Docket No. 1153—Truck and lighter load- 
ing and unloading practices at New York Harbor— 
Violations found—Tariffs to be modified—Proceeding 
dismissed in part. 


The Commission considered draft Report and Order of 
the Commission in Docket No. 1153—Truck and Lighter 
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Loading and Unloading Practices at New York Harbor, 
which had been prepared pursuant to instructions given at 
the special meeting on February 28, 1966, copies of which 
had been distributed to the Commissioners. 


The Commission also discussed certain suggestions made 
by ‘Commissioner Hearn that the Report include a state- 
ment that the Commission would direct its staff informally 
to investigate the ramifications of a proposal made by one 
of the parties that the cost of truck loading and unloading 
be borne by the steamship companies. 


After discussion, by the ‘‘yea’’ vote of Chairman Harllee, 
Vice Chairman Patterson, Commissioners Barrett, Day and 
Hearn, the Commission directed the General Counsel to in- 
corporate Commissioner Hearn’s suggestion in the draft 
Report, and directed the Secretary to issue and serve the 
Report as so revised, and the Order as soon as feasible. 
The Report and Order finds that respondents, New York 
Terminal Conference (an association of 22 steamship com- 
panies and terminal operators) have violated Section 16 
First and Section 17 of the Shipping Act, 1916; orders them 
to cease and desist from engaging in the violations; orders 
them to modify the provisions of their Lighterage Tariff 
No. 2 and Truck Tariff No. 6; and dismisses the proceeding 
except for that portion thereof upon which the Examiner 
reserved decision pending resolution of a related subpoena 
enforcement proceeding currently before the courts. 


The Commission’s Report and Order in Docket No. 1153— 
Truck and Lighter Loading and Unloading Practices at 
New York Harbor, served May 16, 1966, and Erratum No- 
tice thereto served May 18, 1966, will be found in the formal 
docket of this proceeding. 
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QUESTIONS PRESENTED 


1. Whether the Federal Maritime Commission properly 
concluded, in ordering petitioners to make far-reaching 
changes in their truck and lighter tariffs, that petitioners’ 
tariffs and practices violate section 16 First and section 17 
of the Shipping Act, 1916. 


2. Whether the additions to and deletions from peti- 
tioners’ truck and lighter tariffs ordered by the Commis- 
sion are properly supported by findings and reasons as 
required by the Administrative Procedure Act; whether 
they are void for vagueness and ambiguity; and whether 
they exceed the Commission’s statutory powers. 


3. Whether the proceedings before the Commission are 
void in that they constituted an exercise of the Commis- 
sion’s rule-making authority and did not comply with the 
requirements for rule making in the Administrative 
Procedure Act. 


4, Whether in the proceedings before it the Commission 
failed to comply with the provisions of Section 5(c) of 
the Administrative Procedure Act, and failed to accord 
petitioners due process of law. 


5. Whether petitioners’ motion for a full evidentiary 


hearing and for leave to adduce additional evidence should 
be granted. 


QUESTIONS PRESENTED. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CaSE 


SrateMent or Ports 


Summary or ARGUMENT 


I. The Commission Erred in Ruling That the Ter- 
minal Operators Must Draft and Include in Their 
Truck Tariff a Provision Whereby They Com- 
pensate Truckers for Unusual Delays Caused .. 


A. The Truck Detention Order Is Contrary to 


B. 


the Findings 


The Truck Detention Order Is Arbitrary in 
That It Fails To Give Findings and Reasons 


as Required by the Administrative Procedure 
Act, With Regard to Both the Order Itself 
and to the Commission’s Determination That 
Petitioner’s Appointment System Is Irrele- 


. The Truck Detention Order Cannot Be Un- 


derstood and Is Void for Vagueness and 


. The Truck Detention Order Exceeds the 


Commission’s Statutory Powers 


. The Truck Detention Order Constitutes an 


Exercise of the Commission’s Rule-Making 
Authority, Without Complying With the Pro- 
cedures Required by the Administrative Pro- 
cedure Act 


. The Order Disregards Its Effect 
. Read in Conjunction With the Finding, the 


Order on Its Face Is Arbitrary, Capricious 
and an Abuse of Discretion, Since It Orders 
an Act To Be Done in Deliberate Disregard 


Index Continued 


Page 


of Whether It Proves Unreasonably Difficult 
or Impossible 


. The Commission Erred in Its Holding That Pe- 


titioner’s ‘‘Three O’Clock Rule’? Must Apply 
Even Where the Trucker Unloads His Own 


. The Commission Erred in Determining That Pe- 


titioners May Not Provide in Their Lighterage 
Tariff for Charges to Lightermen When Termi- 
nal Personnel Stevedore Lighters Moored Along- 
side Vessels 


. The Commission Improperly Concluded That Pe- 


titioners Must Publish Tariff Rates for Loading 
and Unloading Lighters To and From the Pier. . 


. The Commission’s Order That Petitioners Must 


Pay Lightermen for Their Detention Claims 
Against Steamships Is Unlawful as Is Its Order 
That Petitioners Include a Similar Clause in 
Their Truck Tariff and Assume Liability for 


Detention Claims of Truckers Against Steam- 


. The Commission’s Order Is Void for Vagueness; 


It Cannot Be Reasonably Complied With or En- 
forced; and Its Various Orders and Conclusions 
Fail To Meet the Requirements of § 8(b) of the 
Administrative Procedure Act 


. Petitioner’s Rights Under the Administrative 


Procedure Act and Their Rights to Procedural 
Due Process Were Violated in the Course of the 
Proceedings Below and the Commission’s Order 
Is Rendered Void Thereby 


A. The Commission, in Conducting the Proceed- 
ings Below, Failed To Comply With the Re- 
quirement of § 5(¢) That Hearing Examiners 
May Not Be Under the Supervision or Direc- 
tion of Staff Members Having Investigatory 
Responsibility 
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*This point is raised and discussed preliminarily out of the order listed 


above. 
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B. Staff Members Who Engaged in the Investi- 
gation Participated In, and Advised the Com- 
mission With Respect to Its Decision 54 


- The Proceedings Below Were Vitiated by Ex 
Parte Communication Concerning the Case 
Made to the Commission by Members of the 


Aprenprx: Statutes, Regulations and Rules Involved. . 


TABLE OF CASES 
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IN THE 


United States Court of Appeals 


For rae Districr or Couumsia Crrcorr 
No. 20286 


American Export-IspranpTsen Loves, Inc., ET aL, 
Petitioners, 
v. 


FeperaL Marrrme CoMMISSION AND 
Untrep States or America, 
Respondents. 


Petition for Review of an Order of the 
Federal Maritime Commission 


BRIEF OF PETITIONERS 


JURISDICTIONAL STATEMENT 


Petitioners here, respondents before the Commission, are 
the members of the New York Terminal Conference, an 
association of companies who operate terminal pier facil- 
ities in New York harbor in connection with common car- 
riers by water. They seek review of a final order and 
report of the Federal Maritime Commission served May 
16, 1966, in FMC Docket No. 1153. The Commission held 
that petitioners violated section 16 First and section 17 
lof the Shipping Act, 1916, 46 U.S.C. §§ 815, 816. The 
United States Court of Appeals for the District of Colum- 
bia Circuit has jurisdiction of petitions for review of final 
orders of the Federal Maritime Commission under the 
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Shipping Act, 1916, by virtue of the Review Act of 1950, 
5 U.S.C. § 1031. 

In connection with the issue of whether the Commission 
failed to comply with the requirements of § 5(c) of the 
Administrative Procedure Act, 5 U.S.C. §1004(c), and of 
procedural due process, there is pending before the court 
petitioners’ motion for a full evidentiary hearing and for 
leave to adduce additional evidence (JA 102). The court 
ordered this motion held in abeyance, pending the hearing 
of this case on the merits, on October 31, 1966. Because 
the relief requested was not granted, petitioners have been 
able to present only such evidence as they are presently 
aware of in the discussion of this issue in Part VII of 
this brief. Petitioners believe that the evidence presented 
is only part of that actually in existence bearing on this 
question, and accordingly hereby renew their original mo- 
tion, over which this Court retained jurisdiction in its 
ruling on the motion. 


STATEMENT OF THE CASE 


Petitioners are companies who operate maritime ter- 
minals—piers—in New York Harbor, and who are asso- 
ciated in the New York Terminal Conference. This Con- 
ference operates under a Conference Agreement, FMC 
No. 8005, approved by the Commission, which permits the 
Conference to establish reasonable rates and regulations 
covering the loading, unloading and storage of waterborne 
cargo. 

With respect to ocean vessels loading or unloading goods 
at the piers, the terminal operators enter into negotiated 
stevedoring contracts with the steamship companies, under 
which the terminals using their own employees, perform 
the services of loading or unloading the vessels. 

Cargo is brought to or from the pier primarily by trucks, 
but a small percentage—approximately 2%—is handled by 
lighters and barges which transfer cargo between the pier 
and some other point in the harbor area. In connection 
with movement of cargo by truck and lighter, the Con- 
ference has filed truck and lighterage tariffs with the 


Commission pursuant to Agreement No. 8005, supra. These 
tariffs have been revised from time to time and new tariffs 
issued. 

On: October 10, 1963, the Commission ordered an investi- 
gation to determine whether any of the rates, rules, reg- 
ulations or practices of the Conference members with re- 
spect to truck and lighter loading or unloading practices 
at New York violated the provisions of sections 15, 16 or 
17 of the Shipping Act, 1916, 46 U.S.C. § 801. Pursuant to 
the order of investigation, the matter was assigned to a 
hearing examiner and hearings held. The hearings began 
before Hearing Examiner Jordan on March 9, 1964, and 
ended April 9, 1964. The members of the Conference were 
named individually as respondents to the Order of Investi- 
gation. There were also a number of intervenors, including 
those intervening in these review proceedings, plus others, 
such as the Port of New York, the City of New York, and 
Wm. Spencer & Co. 

Following the hearings, Hearing Examiner Jordan issued 
an initial decision. On exceptions duly filed, the matter 


was presented to the Commission, which rendered its 
Report and Order (variously referred to in this brief 
as ‘‘order’’, ‘‘decision’’ and ‘‘opinion’’) on May 16, 1966. 
On June 28, 1966, the Conference members filed with the 
court their petition for review of the Commission’s order.* 

As the stipulated issues indicate, the order under review 
pertains to several specific areas of terminal operation. 


1 When the Commission issued the order under review it reserved one issue 
for later determination. That issue involved the relatively minor question 
of whether, under any of the stevedoring contracts between the terminals and 
steamship companies, the terminals are required ‘to turn over to steamship 
companies revenue which they receive from lighter companies for loading 
and unloading lighters moored alongside vessels owned by the steamship 
company in question; and whether, if so, such arrangements violate the 
Shipping Act. When the examiner issued his initial decision, litigation in 
the form of a subpoena enforcement action was pending, involving this 
issue. Ultimately, following two unsuccessful attempts by the Commission to 
enforce subpoenas in the U.S. District Court for the District of Columbia, 
and following its order under review here, the Commission determined to take 
no action with respect to this issue. We do not except to this supplemental 
order, which in any event is not involved directly in these review proceedings. 
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These are set forth in detail in the Argument herein. With 
regard to trucks, the principal area involved is the problem 
of delay experienced by trucks at the piers and whether 
the piers should be held liable for this delay. Another 
issue is whether the Conference may provide in its tariff 
that trucks arriving before 3:00 p.m. will be serviced after 
normal hours at straight-time rates only if terminal per- 
sonnel are permitted to assist with unloading. The re- 
maining areas of terminal operation relevant here concern 
lighters: whether terminal operators may charge a lighter 
company at the tariff rate for stevedoring the lighter when 
it is moored alongside a vessel and loads or unloads directly 
to or from it; whether the terminal must publish a tariff 
of charges for stevedoring lighters tied up alongside the 
pier itself; and finally, whether the pier operator must, 
without charge, pay lightermen for delay caused by steam- 
ship companies, and seek such reimbursement from the 
steamship companies as might be available in separate sub- 
sequent negotiations or legal actions. 

The tariffs to which the Commission’s order is addressed 
are petitioners’ Truck Loading and Unloading Tariff No. 
6 (referred to as Truck Tariff No. 6 or as petitioners’ 
Truck Tariff), and Lighterage Tariff No. 2. (JA 161, and 
158, respectively). However, as the Commission recog- 
nized in its order (JA 81), Truck Tariff No. 6 has been 
cancelled and superseded by Truck Tariff No. 7 (JA 176). 
A number of changes were effected by Truck Tariff No. 7, 
including an appointment system whereby trucks will be 
able to make appointments for loading or unloading cargo 
at the terminals at fixed times. (See also JA 75). 

Finally, as indicated above, in addition to the order of 
the Commission there is under consideration here a motion 
filed by petitioners for a full evidentiary hearing and for 
leave to adduce additional evidence on issues involving 
§ 5(c) of the Administrative Procedure Act and due process. 


2 Operation of this major new provision was superseded by petitioners at 
the Commission’s request, following a request made to the Commission by 
intervenors. 


STATEMENT OF POINTS 


A. The Federal Maritime Commission erred in its 
determinations that: 

1. Petitioners must draft and adopt a truck detention rule 
in their Truck Tariff, making them liable for truck delays 
unless the delay is outside the control of petitioners. 

2. Petitioners must delete the condition from their 
“Three O’Clock Rule”’ that the rule will not apply where 
trucks are unloaded without the services of the terminal 
operator. 

3. Petitioners may not publish charges in Lighterage 
Tariff No. 2 for stevedoring lighters over-the-side of ocean 
vessels. 

4. Petitioners must publish tariff charges for stevedor- 
ing lighters moored along side the pier. 

5. Petitioners must pay detention claims of lighters re- 
gardless of whether the detention was caused by steamship 
company. 


B. The order as a whole is void for lack of findings and 
reasons, and is unenforceable for vagueness. 


C. The Commission failed to comply with the require- 
ments of §5(c) of the Administrative Procedure Act and 
of due process in conducting the proceedings before it. 


SUMMARY OF ARGUMENT 


I. THE COMMISSION ERRED IN RULING THAT THE TERMINAL 
OPERATORS MUST DRAFT AND INCLUDE IN THEIR TRUCK 
TARIFF A PROVISION WHEREBY THEY COMPENSATE 
TRUCKERS FOR UNUSUAL DELAYS CAUSED BY OR UNDER 
THE CONTROL OF THE TERMINALS, 


There is no disagreement that truck congestation and 
delay at piers on the New York waterfront is a serious 
problem. The Commission found, however, that it is ‘‘vir- 
tually impossible’’ to determine the cause of truck delay in 
any given instance. This is inconsistent with the Commis- 
sion’s directive that petitioners must nevertheless assume 
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liability for truck delay unless they were not at fault, and 
renders the directive arbitrary and improper. 

The order is further arbitrary and improper in that 
there are no findings made or reasons given to support it, 
as required by § 8(b) of the Administrative Procedure Act. 
The Commission merely concludes, without disclosing why, 
that regardless of the causes of delay, trucks have a ‘‘right 
to get better handling.’’ Farther, in concluding that peti- 
tioners must bear liability for truck delay the Commission 
determined that an appointment system instituted in the 
Conference’s new Truck Tariff No. 7 was irrelevant, since 
the Commission stated it was not concerned with the causes 
of delay. This rejection of petitioners’ solution is arbi- 
trary, since no findings were made with respect to the 
appointment system, or as to why it is irrelevant, and the 
statement that the causes of delay are not at issue is con- 
trary to numerous expressions of concern over the causes 
of truck delay elsewhere in the order. Moreover, if the 
causes of delay are not at issue, as the Commission said, 
then its order to petitioners to draft a detention rule is 
without purpose or support. 

The order is also void and unenforceable for vagueness 
and ambiguity. It requires petitioners to draft a rule with 
no direction as to what provisions the rule should contain 
as to burden of proof, the meaning of delay, the method 
of determining compensation, the procedure for ruling 
on claims, and other provisions, wholly apart from any 
direction as to how fault shall be determined. Nor is the 
truck detention order within the Commission’s statutory 
powers under section 17 of the Shipping Act, 1916, which 
is referred to by the Commission as the basis for the 
order. Truck delay is not a ‘‘practice relating to or con- 
nected with the receiving, handling, storing, or delivering 
of property.” (Emphasis added.) 

Further, in determining that the Conference should draft 
and publish in their tariff a truck detention rule, the Com- 
mission was clearly exercising its rule-making authority, 
as ‘“‘rule’’ is defined in the Administrative Procedure Act. 
The Commission did not, however, follow the prescribed 


procedure for rule making set forth in that Act to the 
detriment of petitioners who, in a rule-making proceeding, 
could have raised questions as to the vagueness and am- 
biguity of the proposed rule. The order to draft a truck 
detention rule is also invalid because the Commission im- 
properly failed to consider the economic effects of such a 
rule, which subject the terminals to potentially unlimited 
liability. 

Finally, the order is arbitrary and an abuse of discretion 
since it expressly orders petitioners to draft a truck de- 
tention rule ‘‘whatever may be the difficulties.”? Such an 
order by its terms is unlawful since it applies even if com- 
pliance is impossible or unreasonably difficult. 


Il, THE COMMISSION ERRED IN ITS HOLDING THAT PETI- 

_ TIONERS’ “THREE O’CLOCK RULE” MUST APPLY EVEN 

WHERE THE TRUCKER UNLOADS HIS OWN TRUCK. 

The Three O’Clock Rule in Truck Tariff No. 6 provides 
that where a truck presents itself at the pier before 3:00 
p.m. it will be serviced even after regular hours at straight- 
time rates, but only if terminal personnel are permitted to 
assist in unloading the truck. The Commission’s deter-- 
mination that this condition is unreasonable is arbitrary in 
that it lacks supporting findings and disregards the plight 
of the terminal operator. He cannot be expected to keep 
checkers and labor at the pier after working hours waiting 
to check and move cargo from where the truck is to a place 
of storage, while the driver unloads at any pace he wishes. 
Moreover, the Commission’s order undercuts the appoint- 
ment system, since in Truck Tariff No. 7, the rule is much 
different and applies only to refrigerated cargo without 
appointment (JA 177). Under the Commission’s order, 
regular trucks could presumably fail to make appointments 
and still insist on being serviced at any hour so long as 
they appeared before 3:00 p.m. In this connection, the Com- 
mission’s conclusion is void for vagueness, since it is im- 
possible to tell whether, and to what. extent, it applies to 
the current tariff, Truck Tariff No. 7. 
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Il, THE COMMISSION ERRED IN DETERMINING THAT PETI- 
TIONERS MAY NOT PROVIDE IN THEIR LIGHTERAGE 
TARIFF FOR CHARGES TO LIGHTERMEN WHEN TERMINAL 
PERSONNEL STEVEDORE LIGHTERS MOORED ALONGSIDE 
VESSELS. 

The Commission determined that since the terminal oper- 
ators are under a contractual obligation to stevedore ocean 
vessels, if they are allowed to charge tariff rates to lighters 
loading or unloading directly to or from a vessel there 
would be a ‘‘double charge.’? This conclusion is based 
upon the Commission’s premise that petitioners have not 
established that there are extra costs involved when 
lighters are worked over-the-side of vessels. The Commis- 
sion ignores Rule 10(0) of its own Rules of Practice in 
this respect, which places the burden of proof here on the 
Commission. Petitioners do not have to establish that 
there are extra costs; rather the Commission must estab- 
lish the contrary. Moreover, petitioners clearly estab- 
lished by uncontradicted testimony in the record that there 
are numerous factors involved in over-the-side stevedor- 
ing that make it more expensive. 

Further, there is no double charge in any case, since 
the standard form of stevedoring contract between terminal 
and vessel expressly provides that the terminal will re- 
tain the revenue from loading and unloading lighters, and 
this retention by the terminal is taken into account in de- 
termining the contract price. Stevedoring lighters there- 
fore does not result in a double recovery or ‘‘charge.”’ 
However, if the Commission’s order stands, the lightermen 
will receive a windfall, since their charges to the cargo 
include loading and unloading the lighter, and they would 
be relieved of this obligation where the lighter is worked 
over-the-side. 


Iv. THE COMMISSION IMPROPERLY CONCLUDED THAT PETI- 
TIONERS MUST PUBLISH TARIFF RATES FOR LOADING 
AND UNLOADING LIGHTERS TO AND FROM THE PIER. 


The Commission here orders petitioners to publish a 
tariff which is unlawful even under the Commission’s 
own decisions. The Commission’s ruling permits peti- 
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tioners to apply the tariff rates only ‘‘to the extent such 
services are performed’’, and this fails to comply with the 
requirement that conditions under which the tariff will 
apply must be clearly set forth. 

Moreover, the order creates an obvious and unlawful 
discrimination. The Commission recognizes that nearly all 
stevedoring of lighters at pierside is performed by Wm. 
Spencer & Son, at rates negotiated with the lighter. The 
Commission has shown no justification for holding that the 
terminal operators, who, according to the Commission, 
rarely stevedore lighters, must publish a tariff of charges 
while Spencer may continue to charge whatever the traffic 
will bear. The Commission made no findings which logically 
support, or even suggest, its determination here. Further, 
the Commission has ignored the reason why petitioners do 
not wish to undertake this business. Currently ‘Chen- 
ango’’ labor, a separate local of the International Long- 
shoremens’ Association, does the work of stevedoring 
lighters at the pier. Were terminal personnel, who are 
ordinary longshoremen, to do the work, a portwide strike 
would be practically certain to occur. Such a strike occurred 
in 1964 when a terminal operator attempted to engage in 
this type of work other than at times when no other means 
were available. 


Vv. THE COMMISSION'S ORDER THAT PETITIONERS MUST PAY 
LIGHTERS FOR THEIR DETENTION CLAIMS AGAINST 
STEAMSHIPS IS UNLAWFUL AS IS ITS ORDER THAT PETI- 
TIONERS INCLUDE A SIMILAR CLAUSE IN THEIR TRUCK 
TARIFF AND ASSUME LIABILITY FOR DETENTION CLAIMS 
OF TRUCKERS AGAINST STEAMSHIPS. 

The Commission’s determination is wholly without sup- 
porting findings. It rests entirely on the conclusion that 
the experience of lightermen in collecting detention charges 
against steamships has been ‘‘unsatisfactory.”? But the 
only support in the record for this is the testimony of one 
individual that he experienced difficulty in collection. 
Further, during the hearings the Conference through its 
Chairman invited any lighter companies with unpaid deten- 
tion claims against steamships to come forward, and none 
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did. The Commission’s conclusion thus has no substantial 
support in the record, and the Commission has not sustained 
its burden of proving that collecting detention has proved 
unsatisfactory. 

Further, the determination is improper because it is 
vague and unenforceable, and because it is hopelessly con- 
fusing when read in connection with the Commission’s 
order that truck detention claims against steamships must 
be treated in the same manner under petitioners’ truck 
tariff as lighterage claims are treated under the lighterage 
tariff. No findings were made with respect to truck claims, 
and, moreover, the Commission appears to indicate in its 
discussion that petitioners are required only to put in the 
truck tariff the present lighter detention provision, which 
is the very provision ordered changed. 


VI. THE COMMISSION'S DECISION IS VOID FOR VAGUENESS; 
IT CANNOT BE COMPLIED WITH OR ENFORCED; AND ITS 
VARIOUS ORDERS AND CONCLUSIONS FAIL TO MEET THE 
REQUIREMENTS OF § 8(b) OF THE ADMINISTRATIVE PRO- 
CEDURE ACT. 

This objection goes to the order as a whole, which is 
replete with inconsistency, a lack of findings with respect 
to many of the determinations made, and a pervasive con- 
fusion and vagueness in many instances as to what the 
Commission actually decided. The order is not capable of 
being enforced, since under the Shipping Act such an order 
is enforced by means of an injunction issued by a United 
States district court and the order fails to meet the require- 
ments set forth for injunctive orders by Rule 65(d) of the 
Federal Rules of Civil Procedure. 


VII. PETITIONERS’ RIGHTS UNDER THE ADMINISTRATIVE PRO- 
CEDURE ACT AND THEIR RIGHTS TO PROCEDURAL DUE 
PROCESS WERE VIOLATED IN THE COURSE OF THE PRO- 
CEEDINGS BELOW AND THE COMMISSION'S ORDER IS 
RENDERED VOID THEREBY. 

The Commission, in conducting the proceedings before it, 
failed to comply with the requirement of §5(c) of the 
Administrative Procedure Act that hearing examiners may 
not be under the supervision or direction of staff members 
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having investigatory responsibility. Shortly before the 
proceedings began, the Commission reorganized the staff 
and made the Office of Hearing Examiners subject to the 
Managing Director, who also supervised all investigating 
departments of the Commission. The Commission amended 
this order shortly after the hearings ended, but even under 
the amended order, the hearing examiners are still under 
the control of the Managing Director. 

Further, staff members who engaged in the investigation 
participated in, and advised the Commission with respect 
to, its decision. At the meeting at which the Commission 
adopted its order, two members of the Office of Foreign 
Regulation were present, along with J. L. Pimper, the 
General Counsel. All report to and are subordinate to the 
Managing Director, who admitted on deposition that he 
participated in the investigation of the case. Further, Mr. 
Pimper was Acting Managing Director of the Commission 
when the order of investigation was approved by the Com- 
mission and was present at the meeting at which it con- 
sidered and voted upon the order. 

Finally, the proceedings before the Commission were 
vitiated by ex parte communication concerning the case 
made to the Commission by members of the staff. The 
Managing Director and the Director of the Bureau of 
Domestic Relations sent a memorandum to the Commission 
setting forth, inter alia, their views as to how the stevedor- 
ing of lighters over-the-side issue (III, supra) should be 
decided. No copy of this was served on counsel for 
petitioners here, respondents before the Commission, even 
though the hearings had been in progress nearly a month, 
in violation of Rule 10 (dd) of the Commission’s Rules of 
Practice and of § 5(c) of the Administrative Procedure Act. 
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ARGUMENT 


L THE COMMISSION ERRED IN RULING THAT THE TERMINAL 
OPERATORS MUST DRAFT AND INCLUDE IN THEIR TRUCK 
TARIFF A PROVISION WHEREBY THEY COMPENSATE 
TRUCKERS FOR UNUSUAL DELAYS CAUSED BY OR UNDER 
THE CONTROL OF THE TERMINALS. 


A major portion of the testimony taken at the hearing 
below concerned delays experienced by trucks at piers on 
the New York waterfront. That such delays take place and 
that congestion exists is not disputed. Nor is it disputed 
that what can reasonably be done should be done to facilitate 
the exchange of cargo between trucks and ocean carriers 
at piers in New York harbor. But the problem of pier 
congestion, like the overall problem of traffic congestion 
in greater New York, of which it is a part, is one of massive 
overuse of facilities—in the case of terminals, of overuse 
of piers that are generally old—by thousands of large 
trucks whose number was never anticipated when the piers 
and adjacent streets were built. 

Petitioners in their truck tariff specifically provide that 
the pier is not responsible for loss due to truck delay. 
They cannot reasonably be expected to provide otherwise, 
since the number of trucks coming to the docks to pick up 
or deliver cargo makes delay a commonplace, daily expe- 
rience. Petitioners’ disclaimer of liability is consistent 
with the Commission’s findings concerning delay, both in 
prior decisions and in that under review here. In Empire 
State Highway Transportation Association v. American 
Export Lines, 5 F.M.B. 565 (1959), cited with approval by 
the Commission here (JA 78) on a different issue, the 
Federal Maritime Board discussed the causes of pier con- 
gestion in New York harbor: 


‘Respondents operate about 125 piers in the port of 


New York, varying in size, physical facilities, and age. 
Most of the piers are of the finger type and were 


3To this end petitioners have proposed a truck appointment system, dis- 
cussed later in this section, designed to confine the number of trucks at the 
piers at a given time to those actually being serviced, and eliminate the 
necessity of trucks waiting in line for long periods of time to be loaded or 
unloaded. 


constructed at a time when the largest percentage of 
cargo on the piers moved by lighters and the balance 
by horse-drawn vehicles. The piers were not designed 
to accommodate the large number of trucks which now 
call at the terminals to load or unload cargo. Some 
of the Staten Island piers have facilities for rail cars, 
but there are little or no such facilities in Manhattan 
or Brooklyn. The great preponderance of cargo must 
therefore be moved to and from the piers by trucks 
and lighters. This fact underlies practically all of the 
terminal and trucking problems about which this 
proceeding revolves .... 

The principal factor affecting the efficiency and cost 
of the operation is the physical character of the piers 
themselves, described heretofore. The lineup for trucks 
at one pier is some three blocks away. At another it 
is immediately outside. 

There is congestion on the piers due to the amount 
of cargo piled on them. This affects the maneuver- 
ability of the trucks within the pier. Because of such 
congestion and the large number and size of modern 
trucks, much of the loading is done outside the pier 
area, on land adjacent to the pier, or sometimes on the 
street. This area is called the ‘farm.’ 

Truckers send a wide variety of truck types to the 
terminals and often the truck will not be suitable for 
the job at hand. Some arrive with documents not 
properly executed, requiring time for straightening 
out. Consignees very commonly leave cargo at the 
piers until the last day of free time, causing a great 
convergence of trucks and resulting congestion five 
days after a ship discharges. Some congestion, too, 
arises from hold-on-dock cargo, i.e., export cargo from 
inland points consolidated at the terminal for ocean 
shipment. 

Involved in the movement of cargo from ship’s 
tackle to the truck are the terminal operators, the 
longshoremen who work for the terminal operators, 
the motor carriers, and the teamsters who drive the 
trucks. Any infficiency, carelessness, or assertion of 
claimed rights by any one of the parties will funda- 
mentally affect the efficiency, and the consequent costs, 
of the whole operation.’’ Jd. at 569-80. (Emphasis 
added.) 
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Moreover, in its decision under review here, the Commis- 
sion specifically made the finding that: 

“Truck detention is a more complex problem. It as 

irtually impossible i ibili: or 


‘truck delay because of the many and varied factors 


which may or do contribute toward a particular 
instance of delay.”’ (JA 74. Emphasis added.) 


Nevertheless, despite this finding, the Commission stated 
that it agreed with the hearing examiner that ‘‘irrespective 
of the causes of delay the truckers have a right to get 
better handling”? (emphasis added) and ordered the ter- 
minal operators to put into their truck tariff a rule ‘‘which 
will compensate the truckers for unusual truck delays 
caused by or under the control of the terminals.’’ (Order, 
JA 75.) 

This direction is, of course, completely inconsistent with 
the Commission’s finding that determining responsibility 
for truck delay in any given instance is ‘‘virtually im- 
possible.”’ While it is evident from the portion of the 
decision set forth immediately below that the Commission 
recognized the predicament in which its order places peti- 
tioners, by ordering the ‘‘virtually impossible,’’ it still 
insisted that petitioners comply: 

‘“‘Whatever may be the difficulties in drafting a deten- 
tion rule which takes into account those causes of delay 
which are beyond respondents’ control, the truckers 
have a right to the rule, and section 17 demands it.’’ 
(JA 75. Emphasis added.) 


The Commission’s truck detention order is improper and 
invalid on a number of grounds. Except for (G), which 
has already been considered, these are summarized and 
discussed below: 


A. The truck detention order is contrary to the findings. 


B. The truck detention order is arbitrary in that it fails 
to give findings and reasons as required by the 
Administrative Procedure Act, with regard to both 
the order itself and to the Commission’s determina- 
tion that petitioners’ appointment system is irrele- 
vant. 


C. The truck detention order cannot be understood and 
is void for vagueness and ambiguity. 


_— ‘“ ‘ 
. The truck detention order exceeds the Commission’s 
statutory powers. 


E. The truck detention order constitutes an exercise of 
the Commission’s i thority, without . 
complying with the procedures required by the 
Administrative Procedure Act. 

. The order disregards its effect. 

. Read in conjunction with the finding, the order on its 
face is i ici and an abuse of di - 
tion, since it orders an act to be done in deliberate 
disregard of whether it proves unreasonably difficult 
or impossible. This is evident from the portions of 
the order set out above and accordingly is not 
included in the discussion following: 


These arguments, particularly (B), (C), (D) and (B), 
apply to other conclusions of the Commission discussed 
in this brief as well. While petitioners have generally 
raised each applicable objection separately with respect to 


each issue, they have not always done so, in the interest 
of avoiding repetition and keeping the length of the brief 
within the allowed limits. Accordingly, petitioners request 
the Court to consider that each of these arguments, (B), 
(C), (D) and (E) are made with respect to each issue 
herein, unless plainly inapplicable. 


A. The Truck Detention Order Is Contrary to the Findings 


The inconsistency between the Commission’s order to 
draft a truck detention rule on the one hand, and its finding 
that the cause of truck delay is nearly always incapable 
of determination on the other, alone renders the order 
improper. While this is plain from the order itself, we 
nevertheless call attention to recent decisions of this Court 
rejecting conclusions of the Commission which were at odds 
with the basic findings.‘ 


4In these cascs, as here, the defect of inconsistency is interwoven with fail- 
ure to mako supporting findings, and although it is clear from these cases 
that inconsistency is a fatal defect, the discussion is merged with the failure 
to make proper findings, 
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In this Court’s recent decision in Aktiebolaget Svenska 
Amerika Linien v. FMC, 122 App. D.C. 59, 351 F.2d 756 
(1965), the court rejected a Commission conclusion incon- 
sistent with its own findings. There the issue involved a 
shipping conference rule embodied in an agreement under 
Section 15 of the Shipping Act requiring unanimous consent 
in certain matters involving travel agents. The Commis- 
sion had concluded that the rule prevented travel agents 
from rendering effective service and placed steamships ‘‘at 
a competitive disadvantage vis-a-vis the airlines.’’ Id. at 
759. The Court held that the conclusion that the unanimity 
rule was the cause was improper, since in its findings the 
Commisison had found economic factors responsible: it 
required a much longer time to sell sea space than it did 
to sell air space and, further, several years experience was 
necessary before a steamship passage salesman became 
proficient. 

Likewise, the Commission’s order here is similar to the 
order of the Commission’s predecessor, the Federal 
Maritime Board, which this Court struck down in Royal 
Netherlands S. S. Co. v. FMB, 113 App. D.C. 62, 304 F. 2d 
938 (1962). There, one issue was whether certain ocean 
carriers had willfully aided a shipper in falsely classifying 
jtems of glassware as jars to obtain a lower rate. The 
Board had found: 


‘‘There is no evidence that any of the glassware 
items shipped were ever shown to officials of the 
carriers to obtain a decision as to the proper tariff 
rating . . . . The carriers relied on the shippers’ 
description of the property .. .’’ 304 F. 2d 938, 942. 
(Emphasis added.) 


Despite the finding above and in portions not quoted that 
the carriers had no inkling of any sort that cargo was 
falsely labeled, the Board decided the carriers were none- 
theless guilty of willfully abetting a false classification 
because they did not make their own investigation. In 
setting aside the Board’s order, this Court made it clear 
that it considered the conclusion inconsistent with the 
findings; after quoting the Board’s findings, the court 


said, ‘“‘having so found, the Board nevertheless decided the 
carrier had violated Section 16.’’ Id. at 304 F. 2d 938, 942. 
(Emphasis added.)§ 

We do not think the obvious needs further belaboring: 
that an order which is inconsistent with the finding which 
purports to support it is invalid. Not only is it a classic 
case of arbitrary agency action and an abuse of the agency’s 
discretion, but in such a situation the order necessarily 
lacks findings supporting it. We turn next to this issue. 


B. The Commission’s Truck Detention Order Is Arbitrary in 
that It Fails To Give Findings and Reasons as Required 
by the Administrative Procedure Act, with Regard to Both 
the Order Itself and to the Commission’s Determination 
that Petitioners’ Appointment System Is Irrelevant. 


Section 8(b) of the Administrative Procedure Act, 
5 U.S.C. § 1007, provides, with respect to agency rulings 
and decisions: 


‘All decisions (including initial, recommended, or 
tentative decisions) shall become a part of the record 
and include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the 
material issues of fot law, or diseretion presented 
on the record; and (2) the appropriate rule, order, 


sanction, relief, or denial thereof.’’ 


This mandate has not been followed here: there are no 
findings and, of course, no reasons (beyond that the 
truckers are entitled to better treatment) to support the 
Commission’s direction to petitioners, the only applicable 
finding being inconsistent with the order as discussed above. 
Nor are there reasons given for the Board’s conclusion. 


5 There was less inconsistency in Eoyal Netherlands Steamship Co. than here. 
There the Board’s ultimate determination was based upon its inference that 
total reliance placed upon the shipper by the carriers constituted a willful 
avoidance of the means of discovering the true facts with respect to the cargo. 
While nothing in the findings justified this inference, the findings were not 
diametrically opposed to the Board’s order as is the case here. To match this 
case, the Board in Royal Netherlands would have had to have made 2 finding of 
fact that the carrier had not intended willful violation, in which case its 
conclusion that such an intent did exist would have created an inconsistency 
as bald as that in the present case. 
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These omissions render the order improper, under both 
the plain language of § 8(b) and the cases in which the 
section has been applied. The Commission’s action falls 
squarely within the language used by the Supreme Court 
in its 1962 decision in Burlington Truck Limes v. United 
States, 371 U.S. 156, 167, holding an ICC order improper: 


‘There are no findings and no analysis here to justify 
the choice made, no indication of the basis on which 
the Commission exercised its expert discretion. We are 
not prepared to, and the Administrative Procedure 
Act will not permit us to accept such adjudicatory 
practice.” (Emphasis added.) 


Likewise, this Court has made it clear, not only in cases 
dealing with administrative agencies generally, but in 
cases specifically involving the Federal Maritime Commis- 
sion, that the Commission must adhere to the requirement 
that it make adequate supporting findings and that it set 
forth the reasons for its conclusions. In Aktiebolaget 
Svenska Amerika Linien v. FMC, 122 App. D.C. 62, 351 
F, 2d 756 (1965), referred to in the previous section, this 
Court found that the Commission had failed to make proper 
supporting findings or give otherwise adequate reasons 
justifying its ultimate findings with respect to the unanimity 
rule discussed above. This Court said: 


‘We must remand the order . . . to the Commission 
. . . to make supporting findings which adequately 
sustain the ultimate finding that the unanimity rule 
operates to the detriment of . . . commerce . . Ra 
351 F. 2d 756, 760. 


In Government of Guam v. FMC, 117 App. D.C. 296, 329 
F. 2d 251 (1964), two determinations of the Federal Mari- 
time Commission were declared invalid by this Court on 
the ground that there were no findings to support them 
adequately. There the Commission had allocated over- 
head expense on the basis of voyage expense for the pur- 
pose of rate determination and also had made a determina- 
tion that voyage expenses were the most accurate measure 
of determining working capital for purposes of computing 
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the rate base. In rejecting this first determination, the 
Court said (at 329 F.2d 255) : 


“«. . . rate fixing is for the Commission and not for the 


courts. However, there is a judicial duty of review 
... and... the reviewing authority is entitled to 
know—indeed must know—the basic data and the whys 
and wherefores of the Commission’s conclusions.’’ 


This Court also struck down the second conclusion: 


‘‘The Commission made no findings and stated no con- 
a to support its reason for applying the formula 
used.,”’ 


Indeed, this Court and other U. S. courts of appeal 
have repeatedly held that the Federal Maritime Commis- 
sion and its predecessors failed to make basic findings and 
give reasons for their conclusions. In addition to the cases 
discussed above, see: Trans-Pacific Freight Conference of 
Japan v. FMB, 112 App. D.C. 290, 302 F.2d 875 (1962) ; 
Commonwealth of Puerto Rico v. FMB, 110 App. D.C. 17, 
288 F.2d 419, 420 (1961) (‘‘The Board did not say why 
it adopted market value as a rate base or why it rejected 
Puerto Rico’s contention that this base is grossly excessive 
. .. . The Board ‘should make the basis of its action 
reasonably clear. We cannot find that it did so here.’ ’’) ; 
Pacific Far East Line, Inc. v. FMB, 107 App. D.C. 155, 275 
F.2d 184, 196 (1960) (‘‘The Board has disclosed no basis 
for its finding . . .’’). In Anglo-Canadian Shipping Co., 
Ltd. v. FMC, 310 F.2d 606 (9th Cir. 1962), the U. S. Court 
of Appeals for the Ninth Circuit likewise held invalid a 
Commission determination on the ground that the Com- 
mission had ignored the requirements of §8(b) of the 
Administrative Procedure Act: ‘‘What the Commission 
here and apparently counsel for the Commission and for 
the intervenors, as well, have forgotten is this require- 
ment of basic findings.’’? Id. at 615. The Court further 
stated, ‘‘It will be noticed also that §8(b) . . . requires 
not only findings, but ‘supporting reasons’ for such 
findings. These are wholly lacking here.’’ Id. at 616. It 
emphasized that the requisite findings and supporting 
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reasons must be set forth with “‘clarity and completeness”’ 
(citing Colorado-Wyoming Co. v. FPC, 324 U.S. 626, 634 
(1945) and that the basic findings must be specific and 
definite (citing Florida v. U. S., 282 U.S. 194, 213-15). 
Referring to this Court’s opinion in Saginaw Broadcasting 
Co. v. FCC, 68 App. D.C. 282, 96 F.2d 554, 563 (1938), the 
Court said (at 617): ‘‘The absence of required findings is 
fatal to the validity of an administrative decision,”’ and 
it made clear that these requirements must be met ‘‘regard- 
less of whether there may be in the record evidence to 
support proper findings.”’ See also Melody Music Co. Inc. 
v. FCC, 120 App. D.C. 241, 345 F.2d 730, 733 (1965). 
Another instance in which a Court of Appeals rejected 
an order of the Maritime Commission or its predecessor 
because it was not adequately supported by the findings 
was in Baltimore & O. B.R. v. United States, 201 F.2d 795 
(3d Cir. 1953). There the Court faced an order of the 
Federal Maritime Board directing railroads to grant more 
free time to shippers during which time cargo discharged 
at piers owned by the railroad could remain without 
charge. In the course of its decision, the Court set out in 
detail the findings which were made by the Board. We 
quote at some length from the Court’s opinion because the 
parties and issues involved are remarkably similar: both 
involve trucks, cargoes and ocean terminals, and both 
involve questions relating to practices involving delay 
alleged to be prohibited by section 17 of the Shipping Act. 
The findings and conclusions in the two cases can thus be 
easily compared. As the portion quoted below shows, the 
defective order in the Baltimore and Ohio case contained 
far more in the way of supporting findings than are 
present in the order under consideration here, both with 
respect to truck detention and other determinations as well: 


“We find fact conclusions on the business of the 
truckers, on the number of piers in Philadelphia, on 
the two-day allowance of free time by the railroad 
and other piers in Philadelphia, also the point at which 
free time begins. The findings of fact tell us the type 
and condition of the Philadelphia piers owned by the 
railroads and the charge made by them for top 
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wharfage. We learn that there is normally no business 
relation between truckers and railroad representatives 
on the pier. We read that respondents bill shippers 
or consignees for pier storage charges; we learn how 
trucks are loaded and the hours during which they can 
be loaded and the way in which shippers are notified 
of the expected arrival of ships for export cargo. 

We are likewise given a finding that a substantial 
part of truck cargo is regularly unable to be removed 
within the two-day period, and that the piers handle 
a very substantial amount of truck cargo. It is found 
that respondents have solicited vessels to load and 
discharge at their piers in anticipation of freight 
business from this operation. The fact is found that 
there has been no unjust discrimination in allowance 
for rail cargo and truck cargo. And there is no dis- 
crimination with respect to top wharfage charges as 
between railroad and truck cargo. 

The statements just set out we find categorically 
stated in narrative form in the course of the report of 
the Board. 

But out of these findings we do not see a basis for 
a conclusion that the railroads have imposed un- 
reasonable regulations in violation of Section 17 of the 
Shipping Act. We have read in the testimony the 
account of the troubles of the truckers and the rebuttal 
to that testimony given by the respondents. But it is 
not our function to find whether the picture is as black 
as the truckers have painted or free from blots and 
blemishes as the respondents’ witnesses would have 
the trier of the facts believe. And on this and similar 
pieces of testimony the only help we get from the 
report is the overall conclusion at the end which, as 
will be seen as we set it out, is almost as general as a 
verdict of a jury from whom special findings have not 
been asked.’’ Id. at 798-9. (Emphasis added, foot- 
notes omitted.) 


Moreover, the Commission’s rejection of petitioners’ 
proposed solution of a truck appointment system lacks 
required findings and reasons, and is arbitrary. The Com- 
mission recognizes that the terminal operators have pro- 
posed an appointment system to eliminate, so far as this 
can be done, many of the problems of truck delay. (JA 
75, 176-7) By this system, as noted above, a truck intending 
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to deliver or pick up cargo at a pier would first make an 
appointment. A truck scheduled for an appointment, if 
it appeared on time, would be servised promptly. The 
Commission’s rejection of the appointment system as a 
means of coping with delay was not made on the basis of 
a finding that the appointment system constituted an in- 
appropriate solution; in fact, there were no findings made 
at all with respect to the appointment system, even though 
it was in the record before the Commission and is included 
in Tariff No. 7. The Commission’s conclusion was based 
upon the assumption tha “respondents are correct in their 
assertion that an ‘appointment system’ will solve practi- 
eally all the problems of delay.”’ (Order, JA 75). Ina 
statement which can only be termed incredible in the con- 
text of the congestion problem at the piers, the Commission 
then stated: ‘‘The issue here is what the trucker may 
reasonably expect as redress when delays occur, not what 
may be done to remove the causes of delay. The latter is 
another problem entirely and .. . is not at issue here.”’ 
(JA 75). (Emphasis added.) 

The Commission’s view that the appointment system is 
irrelevant presumably explains why the Commission felt it 
could safely neglect making any findings concerning its 
suitability. But the Commission must, under §8(b) of the 
Administrative Procedure Act, give reasons for ws con- 
clusion that the appointment system is irrelevant, beyond 
its mere statement to that effect. This is particularly true 
since the conclusion that the Commission is not interested 
in the causes of delay is inconsistent with the rest of the 
opinion and with the truck detention order itself. When 
first discussed, truck delay and congestion are presented 
as serious problems which ought to be cured: 


“The record shows that there is congestion and exces- 
sive delay in truck loading at the piers... . Delay 
is perhaps the greatest single problem involving truck 
trafic....? (JA 66). 


Again, in its justification immediately preceding its truck 
detention ruling, the Commission speaks solely in terms 


of the causes of delay, indicating that whatever rule it 
Proposes will be addressed to solving the problem. And 
the truck detention ruling itself is nonsensical unless it aims 
at bettering the situation deplored by the Commission. 

The foregoing not only establishes that the Commission 
failed to give reasons supporting its conclusion of 
irrelevancy; it also shows that this determination is plainly 
wrong in light of the Commission’s own statements as to 
what the truck delay issue involves. The appointment 
system as a solution was irrelevant to the proceedings below 
only if curing the truck delay problem was also irrelevant. 
Since the Commission’s decision on its face shows plainly 
this is not the case, then the appointment system was not 
irrelevant and the Commission was obligated to make find- 
ings and give reasons relating to the appointment system’s 
suitability. It could not, as it did, reject it out of hand. 

The Commission’s summary rejection of petitioners’ 
appointment system is a wholly arbitrary act, the ultimate 
effect of which is to favor an unworkable, disruptive and 
unreasonable plan—terminal liability for delay—over one 
which is addressed to the real problem: too many trucks 
for the facilities at one time. The appointment system 
aims at controlling, by use of rewards for trucks making 
appointments, the number of trucks at the docks at a given 
time. It thus works on the only aspect of the problem 
susceptible of relatively easy change. To paraphrase the 
Commission, the proposed appointment system has a right 
to get better handling than it has had from the Commission 
in this case. 


C. The Order Cannot Be Understood and Is Void for 
Vagueness and Ambiguity. 

The truck detention order is also invalid because it is 
vague and cannot reasonably be understood. Petitioners 
are asked to draft a rule which ‘“‘must acknowledge causa- 
tion’’—whatever that means—and ‘‘exonerate”’ the ter- 
minal for unusual delays which it cannot control. Nothing 
is said about whether the measure of liability is common 
law money damages obtained through an appropriate civil 
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suit by the trucker against the terminal, or whether some 
different arrangement is envisioned or permitted. 

Nor is the term ‘‘unusual delay” clear. Trucks must 
anticipate some delay at piers, but when does ‘‘reasonable’’ 
delay end? And what does ‘‘exonerate’’ mean? That the 
terminal must pay claims and seek recovery later? 
Further, what tribunal decides whether damages lie or 
how much they should be? If the state court, the terminal 
could be plagued to death by a host of minor claims in- 
volving drawn-out litigation and the consequent needless 
expense, which in the end will fall upon the public. On the 
other hand, the Commission has no machinery to handle 
such claims. 

Nor is there any guide as to who bears the burden of 
proof, a vital question, inasmuch as clear proof of causa- 
tion will—as the Commission found—normally be impos- 
sible to gather. The order leaves this issue in confusion. 
Need the trucker prove only delay, and require the ter- 
minal to prove the delay was not under its control? The 
financial burden on the piers could be astronomical, were 
it the piers’ task to literally exonerate themselves. 

Lastly, the term ‘‘under the control”’ of the terminal may 
mean normal liability with fault, but it need not. The 
longshoremen working for the pier may be under the ter- 
minal’s control, but may commit many acts causing delay 
which are not realistically acts over which the terminal 
has actual control. 

In short, aside from all its other defects, 


‘¢the Commission has not explained its decision with 
the simplicity and clearness through which a halting 
impression ripens into reasonable certitude. In the 
end we are left to spell out, to argue, to choose between 
conflicting inferences . . . We must know what a 
decision means before the duty becomes ours to say 
whether it is right or wrong.’’ Secretary of Agri- 
culture v. United States, 347 U.S. 645, 654 (1954). 


25 


D. The Truck Detention Order Exceeds the Commission’s 
Statutory Powers. 


This order exceeds the Commission’s powers under 
section 17 of the Shipping Act, 1916. The order of the 
Commission states that the failure to provide for a truck 
detention rule along the lines indicated is a violation of 
section 17. That section, so far as it is pertinent here, 
provides: 


‘‘Every such carrier and every other person subject 
to this act shall establish, observe, and enforce just 
and reasonable regulations and practices relating to 
or connected with the receiving, handhng, storing, or 
delivering of property.’’ (Emphasis added.) 


The failure of the terminal operators to provide in their 
tariff for payments to trucks for delay is not a ‘‘practice’’ 
relating to or connected with receiving handling, storing 
or delivering property. Truck detention would be a pay- 
ment to the truck not the cargo. The truck has a fixed 
tariff rate for carriage of cargo irrespective of delay at 
the piers. Payment of truck detention would not in any 
way inure to the cargo. Settlement of accounts_between 
connecting transportation agencies (here terminal and 
truck), is not within section 17. Further, the attempt by 
the Commission to characterize the terminal operators’ 
omission to provide a truck detention rule as a ‘‘practice’’ 
is at yarianse with its own decisions. In J. M. Altieri v. 
The Puerto Rico Ports Authority, 7 F.M.C. 416 (1962), the 
Commission stated (at 419): 


‘The unjust and unreasonable practices condemned 
by section 17 are those, in the words of the statute, 
‘relating to or connected with the receiving, handling, 
storing, or delivering of property.’ The practices that 
are intended to fall within the coverage of this section 
are shipping practices. It is these practices and only 
these that were assigned to the special expertese of 
the Agency. Thus, it might be an unreasonable 
practice for respondent to negligently stow bricks on 
a high shelf so that they repeatedly fell on the heads 
of complainant and others. The injured persons would 
undoubtedly have causes of action against respond- 
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ent in a court of law, but it could not be seriously 
contended that this practice would constitute a viola- 
tion of section 17 even though it is unjust and involves 
the storing of property. It has been held, to give 
another example, that claims for loss of or damage to 
cargo or for damages due to failure to follow routing 
instructions do not fall within the act.’’® 


E. The Truck Detention Order Constitutes an Exercise of the 
Commission’s Rule-Making Authority, and the Commission 
Failed To Comply with the Procedures Required by the 
Administrative Procedure Act. 


The prescription by an agency of a tariff rule is rule 
making as defined in § 2(¢) of the Administrative Procedure 
Act, 5 U.S.C. $ 1001.7 See Detention of Motor Vehicles— 
Middle Atlantic and New England Territory, 318 I.C.C. 593 
(1962), when a truck detention rule in a motor carrier 
tariff was in issue, and the Commission held: 


‘“‘This is a rule-making proceeding governed by 
Section 4(a) of the Administrative Procedure Act, 
which requires that notice of proposed rule making 


shall include, among other things, ‘(2) reference to the 
authority under which the rule is proposed.’ ”’ 


Section 4 of the Administrative Procedure Act, 5 U.S.C. 
$1003, requires that general notice of proposed rule 
making be published in the Federal Register or served 
personally upon all interested parties. No such notice of 
proposed rule making was published or served upon peti- 
tioners. Further, the notice required by $4 must include 
a statement of the nature of the rule making proceedings, 


6 The Commission, in holding that not being responsible for truck delay 
is a ‘‘practice’’ adopted the truckers argument. This argument, in turn, ap- 
pears to stem from the fact that in Detention of Motor Vehicles—Middle 
Atlantic and New England Territory, 318 I.C.C. 593 (1962), the ICC refused 
to allow truckers to provide for detention at terminals in their truck tariff. 
Their claim here is merely a roundabout way of achieving this goal. 


7 Section 2(c¢) provides that ‘‘rule making’’ is the agency process for for- 
mulation of a rule. ‘‘Rule’’ is defined as ‘‘any agency statement of general 

. . applicability and future effect ... and includes the approval or preserip- 
tion for tho future of .. . facilities [ete.] ... or practices bearing upon any 
of the foregoing.’’ 
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a reference to the authority under which the rule is pro- 
posed and notice of ‘‘either the terms or substance of the 
proposed rule or a description of subjects and issues in- 
volved.”? Lack of such a statement has been held by this 
Court to render the rule void. American President Lines, 
Ltd. v. Federal Maritime Board, 115 App. D.C. 187, 317 
F.2d 887 (1962). Nor does the truck detention rule which 
the Commission would require fall within any statutory 
exception.® 

The objection that the Commission failed to follow the 
prescribed rule-making procedures is not merely technical. 


Petitioners here, as S y st_into 
what purported to be investigatory proceedings. In the 


course of the proceedings below, following general testi- 
mony relating to delay and congestion on the New York 
waterfront, the Commission suddenly came up with a rule 
whose implications are staggering without indicating in 
advance that it was proposing to require such a ‘‘rule.”’ 
Further, the rule required is vague and uncertain. The 
protections in § 4 of the Administrative Procedure Act are 
designed to protect parties such as petitioners from being 
put in this position. Had the rule-making procedure been 
followed, the vague and uncertain nature of the rule, such 
as who bears the burden of proof, and the inconsistency 
between finding and rule would have been disclosed before 
the Commission adopted it. 

In short, the Commission here, as elsewhere in its 
opinion (lighter detention, for instance) was clearly 
exercising rule-making authority. Since in doing so it did 
not follow required procedures, the order must be set aside. 


8 Intervenor Empire State Highway Transportation Association has argued 
in its pleadings here that §5(¢) of the Administrative Procedure Act is in- 
applicable because the proceedings under review here constitute rule making. 
Intervenor Middle Atlantic, the principal respondent in Detention of Motor 
Vehicles, supra, has likewise argued here that these are rule-making pro- 
ceedings. Sce reply of Empire State Highway Transportation Association, 
Inc. to petitioners’ motion for full evidentiary hearing and other relief, Sep- 
tember 22, 1966, at 2; answer of Middle Atlantic Conference to petitioners’ 
motion for evidentiary hearing and other relief dated September 19, 1966 at 2. 
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F. The Commission’s Truck Detention Rule Disregards 
Its Effect. 


Nowhere in its decision does the Commission indicate 
any awareness of the consequences of its order. Yet its 
effects could have an enormous financial impact on the 
terminals. Under the tariff provisions required by the 
Commission—to the extent they are understandable—the 
terminals’ potential liability to truckers is astronomical. 
It could disrupt the entire pattern of relationships and 
practices in the port of New York. The Commission may 
not so cavalierly ignore, as it has here, the commercial 
effect of its decision. As the Supreme Court said of the 
Interstate Commerce Commission in Burlington Truck 
Lines v. U. S., supra, 371 U.S. 156, 1724 (1962) : 

‘The Commission .. . should have been particularly 
careful because of the possible effects of its decision 
... the Commission must act with a discriminating 
awareness of the consequences of its action. It has 
not done so here.’’ 


IL THE COMMISSION ERRED IN ITS HOLDING THAT PETI- 
TIONERS’ “THREE O'CLOCK RULE” MUST APPLY EVEN 
WHERE THE TRUCKER UNLOADS HIS OWN TRUCK. 


The Commission determined that Item 10 in petitioners’ 
Truck Tariff No. 6, the ‘‘Three O’Clock Rule’’, was an 
unjust and unreasonable practice under section 17 of 
the Shipping Act. The Three O’Clock Rule provides: 


‘¢A truck in line to receive or discharge cargo by 3 
p.m. and which has been checked in with the Receiving 
Clerk or Delivery Clerk, as the case may be, and is in 
all respects ready to be loaded or unloaded, is entitled 
to be serviced until completion at the straight-time 
tariff rates. This rule shall not apply to trucks un- 
loaded without the services of the terminal operator.’’ 


The Commission viewed this as objectionable unless it 
were made to apply to ‘‘cases where the trucker unloads his 
own truck’’; the rule was seen as a device to make truckers 
use terminal personnel. (JA 80). 

This conclusion, too, is devoid of the supporting findings 
and reasons required by §8(b) of the Administrative 
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Procedure Act. While the Commission’s determination is 
improper on this basis alone, it is also factually wrong: 
the rule is in the tariff to protect the terminal operator 
from having to bear the added costs he necessarily incures 
when he services trucks after normal closing time. He is 
willing to do this if the truck arrives before 3:00 p.m., but 
he considers—understandably—that he must have some 
control over the time it takes to unload the truck (JA 
126). The Commission’s order is arbitrary. Truck 
cargo is unloaded wherever on the dock the truck happens 
to be; not only must a checker be present to certify the 
delivery, but the goods delivered must be removed from 
the right of way to their place of storage. The order 
would compel the terminal, no matter what the hour, to ~ 
stand by helplessly, tying up checkers and other labor at 
overtime wages for a potentially indefinite period, while 
the driver unloads the truck at whatever rate—however 
slow—he may desire. (JA 126-130). 

It is also arbitrary in that it fails to give adequate con- 
sideration to petitioners’ proposed appointment system for 
trucks. The Commission, at page 18 of its decision, epe- 7 
cifically acknowledges that Truck Tariff No. 6, which con- 
tains the Three O’Clock Rule set out above, has been 
superseded by Truck Tariff No. 7, which contains a much 
different Three O’Clock Rule. The new rule is limited to 
trucks without appointments. If a truck does not make an “ 
appointment, the terminal operator has no obligation, under 
the new rule, to service the truck beyond 5:00 p.m., or until 
the time when the last appointment truck is loaded or un- 
loaded except for refrigerated cargo appearing before 3:00 
p.m. which must be unloaded to avoid spoilage. The Com- 
mission’s failure to address itself to this new rule renders 
its order moot, since the tariff considered, along with its 
three o’clock rule, is no longer in existence. If the order 
is not moot, and is held to apply to the new rule, it is 
arbitrary since, inter alia, it undermines the entire appoint- 
ment system with no findings made or reasons given. Ap- 
plied to the new rule, the order appears to require that a 
truck could either make no appointment, or fail to appear 
at the time designated, and still insist on being serviced so 
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long as it arrived before 3:00 p.m., and this, regardless of 
whether the driver or his helper transferred the cargo 
themselves. 

In addition to lacking requisite findings and reasons, the 
order is void for vagueness and ambiguity. It is impossible 
to determine from the opinion whether the Commission 
meant to confine its determination to the old rule, or, since 
it mentions the change, meant it to apply to the new rule as 
well. If the latter, how does the ruling relate to the 

V appointment system? Again the Commission has failed to 
state with required clarity what its order means.® 


Ill. THE COMMISSION ERRED IN DETERMINING THAT PETI- 
TIONERS MAY NOT PROVIDE IN THEIR LIGHTERAGE 
TARIFF FOR CHARGES TO LIGHTERMEN WHEN TERMINAL 
PERSONNEL STEVEDORE LIGHTERS MOORED ALONGSIDE 
VESSELS. 


Petitioners’ Lighterage Tariff No. 27° provides for rates 
applicable where cargo is transferred _over-the-side _be- 
tween a steamship and a lighter moored alongside, the work 
of transferring the cargo bemg done by términal Tabor. 


This type of loading or unloading lighters is ome-vf two 
ways lighters are stevedored. As the opinion states (JA 
63): ‘‘Lighters are worked in two basic ways—to the 
pier and over-the-side. When worked to the pier, cargo 
is loaded to or unloaded from the lighter with the pier as 
the place of immediate origin or destination of cargo. 
Over-the-side or direct transfer refers to the practice of 
mooring the lighter alongside the vessel with cargo passing 
directly between the two and never coming in contact with 
the pier.’’? (Footnote omitted.) 

Lighters transfer but a small percentage of the total 
cargo handled, approximately 2%, with trucks accounting 
for most of the remaining 98%. On those occasions when 
lighters do come to the pier to take on or discharge cargo, 


9 This violates § 8(b) of the Administrative Procedure Act in that it fails to 
relief, or denial thereof’? 


tary of Agriculture v. United States, 
Co. Inc. v. FOC, 120 App. D.C, 241, 345 F.2d 730 (1965). 


10 JA 158. 
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by custom of the port they are directed either alongside 
the pier or alongside the vessel, at the discretion of the 
terminal. Lighters, as carriers, are charged with the duty 
to pick up or discharge their cargo, as the case may be, 
and their charges to shippers necessarily include this serv- 
ice. Until this case, no one has questioned the obligation 
of lightermen to pay the costs of loading and unloading ~ 
the lighters, regardless of the lighters’ location. We 
specifically refer to the practice of assessing charges for 
direct transfer between lighters and ocean vessels, which 
has prevailed since World War I (JA 153) and which far 
antedates the establishment of the Conference and the issu- 
ance of a lighterage tariff. 

The Commission and the lightermen continue to recognize 
that where the lighter is directed alongside the pier the “ 
lighter must pay the costs of loading or unloading. Indeed, 
as discussed in detail in Part V below, they insist that 
petitioners publish tariff charges for stevedoring lighters 
at pierside. However, where the lighter is directed along- 
side a vessel, and the cargo is transferred directly between 
vessel and lighter, the Commission determined that the 
lighter need pay no charges whatever, regardless of the 
expense to the terminal operator whose employees load or 
unload the lighter. And it reached this conclusion with 
no discussion whatever of why the lightermen were being 
relieved, in this situation, of their duty to bear the costs 
of handling their cargo. In fact, the opinion does not 
even appear to recognize that the lightermen are being re- 
lieved of this obligation. 

The Commission focused instead on the fact that the 
terminal operators have stevedoring contracts with the 
steamships; it concluded that factually no extra work—ory} 
costs—was involved when the terminal operator worke 
cargo over-the-side, and that as a result there was a ‘‘doubl 
charge’’, This, in turn, led the Commission to hold that 
henceforth a lighter moored alongside a vessel has the 
right to receive free service in loading or unloading its 
cargo. 


32 


It should be emphasized that the Commission’s holding is 
not based on petitioners’ rates being unreasonable, since 
the contrary was found to be true. The Examiner found 
that the rates charged by the Conference for working 
lighters over-the-side are not unreasonable, JA 57, and the 
Commission did not dispute this finding. The Commission 
is therefore in the posture of saying that any rate, how- 
ever low, which the lightermen have to pay for stevedoring 
over-the-side is a violation of section 17 of the Shipping 
Act, 1916. 

This incredible order is invalid for a number of reasons. 
First is the complete absence_of findings and reasons, as 
required by § S(a) of the Administrative Procedure Act, for 
the conclusion that lightermen should be relieved of their 

V duty under these circumstances to handle their cargo, and 
also for the conclusion that the burden should fall entirely 
on the terminal operators. As indicated above, there is not 
even token recognition on the Commission’s part that the 
lightermen are being so relieved, and a fortiori there are no 
findings or reasons. Except for the lack of inconsistent 
findings, the defect here is virtually the same as the Com- 
mission’s failure to furnish findings to support its truck 
detention rule, and we incorporate here our discussion of 

. this point beginning at page 15, supra. 

Likwise, the order exceeds any powers granted the Com- 
mission under section 17 of the Shipping Act, or any other 
statute. Obviously, a discriminatory rate is not involved, 
since the charges were found to be reasonable in amount. 
Equally obviously the order does not relate to ‘‘practices, 
relating to or connected with the receiving, handling, stor- 
ing, or delivering of property.’’ It does not concern the 

A“. cargo at all, and, as is the case with respect to truck de- 
tention, the order in no way benefits the shipper or any 
person having an interest in the cargo. Nothing in section 
17 empowers the Commission to issue a blanket order com- 
pelling the terminals to perform free work for lighters 
regardless of how onerous or costly doing such work may be. 

The Commission has also repeated its errors made with 
respect to truck detention in that the order here consti- 
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tutes rule making without compliance with the rule making 
procedures. ‘‘Rule’’ is defined in the Administrative Pro- 
cedure Act as including the ‘‘prescription for the future 
of rates ... prices, facilities ... services ... or practices 
bearing upon any of the foregoing.” § 2(c),5 U.S.C. § 1001. 
This clearly fits the Commission’s ruling here. In this 
connection, reference is made to the discussion of rule 
making in the preceding section, at 26. 

In addition to the above, the Commission cannot sustain 
its premise, essential to its conclusion that there is a double 
charge, that the terminal operator incurs no additional costs 
when he stevedores a vessel over-the-side. The Commis- 
sion has not sustained this premise because it has offered no 
evidence, nor referred to any, to support it. The Commis- 
sion, not petitioners, has the burden of proof. Rule 10(0) 
of the Rules of Practice and Procedure, Federal Maritime 
Commission provides: 


“6(0) Burden of proof (46 CFR 502.155). At any 
hearing in a suspension proceeding under section 3 of 
the Intercoastal Shipping Act, 1933 Rule 5(g), the 
burden of proof to show that the suspended rate, fare, 
charge, classification, regulation, or practice is just 
and reasonable shall be upon the respondent carrier 
or carriers. In all other cases, the burden shall be on 
the proponent of the rule or order’? (Emphasis 
added.) 


Similarly, §7(c) of the Administrative Procedure Act, 60 
Stat. 241, 5 U.S.C. $1006, provides: ‘‘Except as statutes 
otherwise provide, the proponent of a rule or order shall 
have the burden of proof.’’ 

Petitioners were not required in the proceedings below 
to put on witnesses, or introduce evidence in the form of 
exhibits, to show that over-the-side stevedoring entails, or 
in a given case may entail, additional costs to the terminal 
operator. It was the task of the Commission, as pro- 
ponent of the rule or order, to establish that there are no 
costs. Nevertheless, petitioners did come forward, and 
made every effort to explain why, in the nature of the two 
stevedoring operations being compared, over-the-side han- 
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dling is usually more expensive. The Commission in 
its opinion (JA 71) sets out some of the factors which 
the testimony showed produces these higher costs. Having 
summarized petitioners’ contentions, the Commission ad- 
vances four reasons for its conclusion that the costs in the 
two operations are nonetheless the same: 


1) ‘‘The record does not support the contention that 
such additional expenses do in fact exist.’’ 

2) ‘*Respondents’ supporting exhibit included a cost 
analysis which included a strike period and, ac- 
cordingly, is unsatisfactory.’’ 

3) “The exhibit [presumably the same exhibit—un- 
named—as in (2)] also shows that certain of the 
costs are pure estimates without any proper foun- 
dation for them.’’ 


4) ‘“‘Lightermen intervenors also showed that several 
of the alleged extra expenses are in fact compen- 
sated for and included in the charge made to the 
steamship company.’’ (Emphasis added.) 


None of these objections constitute any affirmative proof 
V that the costs are no greater when a vessel is worked over- 
the-side, and on this ground alone the Commission’s key 
proposition falls. Nor, however, are they even persuasive 
objections against the evidence put on by petitioners. Tak- 
ing the above item by item, (1) is plainly wrong if it pur- 
ports to summarize the other three objections which fol- 
lowed it in the opinion. Items (2) and (3) deal with but a 
single exhibit, and item (4) by its terms covers only ‘‘sev- 
eral’’ allegations. The first objection is also plainly wrong 
if it is meant to imply that petitioners’ contentions have no 
record support. We quote below the Commission’s sum- 
mary of these contentions which the Commission said the 
record did not support, except that we have included in 
brackets the references to the Joint Appendix which sup- 
port them. 
“Some of the added expenses in direct loading of 


lighters, as against working cargo to or from the pier, 
stated by respondents are: lower productivity [JA 


35 


149], less working space [JA 158], necessity to 
break cargo out of stow on the lighter resulting in 
slow operations [JA 124], less utility of mechanical 
equipment [JA 157], re-rigging of gear for working 
over-the-side (some $80) not compensated in the steve- 
doring rate [JA 116], idle gang time while uncover- 
ing the hatch on hatch lighters” [JA 121], and shift- 
ing lighters [JA 152].’? (For cumulative references 
see JA 114-124, 146-150, 151-8.) 


It is evident that, contrary to the Commission’s unsup- 
ported assertion, the record is replete with uncontradicted 
testimony that numerous factors—those set out above and 
others also—operate to make working over-the-side more 
costly. 

The remaining three items in the list of the Commission’s 
objections speak for themselves. We are not sure to which 
exhibit the Commission is referring—possibly exhibit 21, 
which was a cost study of some lighters worked over the 
side. Nor are we certain which expenses are referred to 
in item (4). Presumably this statement refers to provision 
2(e) in the form stevedoring contract used frequently by 
terminals and steamship companies. This provides that the 
termina]-stevedore will ‘‘shift gangs as required between 
inshore and offshore [e.g., where the lighter is moored], 
also from lower to upper floor (or vice versa) on double 
deck piers. Shift lighters into working position after they 
have been placed alongside vessel, when this can be done 
without tugs.’’ As the Commission candidly admits, these 
by no means cover all the extra work, set out above, which 
working over-the-side involves. Moreover, it is not work 
for which the steamship pays. The Commission, in a 
classic example of a misleading omission, failed to state 
that paragraph 5 of this same contract provides: 

“5, Income from Handling Lighters and Cars: The 
Contractor [terminal] shall collect and retain its cus- 
tomary charges for labor services in connection with 
the loading and unloading of railroad cars, lighters, 
barges and scows.’’ (Emphasis added.) 


The price which the steamship company and terminal 
arrive at for stevedoring therefore takes into account the 
fact that while the terminal operator will do certain work 
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involved in handling lighters, he will keep the revenues. 
In reality, the situation is the opposite from that suggested 
by the Commission: the steamship company is not paying 
the terminal operator to perform the work referred to, 
and, in fact, the steamship company has its price re- 
duced thereby. 

The upshot is that the Commission has not established 
what is obviously necessary to its conclusion that the termi- 
nal operators are charging twice for the same service, 
namely that the services are in fact the same. The peti- 
tioners, on the other hand, have established the contrary, 
although this was not their burden to prove. This being 
the case, it is logically unnecessary to consider further the 
conclusion that petitioners’ lighterage tariff enacts a double 
charge. However, because of the Commission’s reliance on 
this argument, which is entirely fallacious, we consider it 
briefly below. 


The double charge argument: 


There is, of course, no ‘‘double charge’’; no one is being 
charged twice for the same service, no one is paying twice. 
What the Commission evidently has in mind is a double 
recovery—the terminal is paid by the steamship to steve- 
dore the ocean vessel, and if it stevedores the cargo di- 
rectly to a lighter and is paid by the lighter, it receives a 
windfall. The short answer to this is that given above: 
the stevedoring contract between the terminal and vessel 
specifically provides for the terminal to keep the revenue 
earned from stevedoring lighters. The stevedoring rate 
arrived at between terminal and vessel thus does not 
include the stevedoring of lighters over-the-side. 

To stop here, however, would leave undisclosed the real 
windfall involved here. If the Commission prevails, the 
lightermen will have saved the costs of loading and unload- 
ing when the lighter is worked over-the-side. This cost 
necessarily is included in the lighterman’s charge to the 
shipper, since he has no way of knowing in advance whether 
he will be put pierside or vesselside by the terminal. (We 
confess that if the Commission prevails on this issue, the 
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probability of the lighter being put alongside a vessel ap- 
proaches zero, JA 118). Assuming for argument’s sake 
that he were put alongside a vessel, his saving resulting 
from free handling will not be passed on to the shipper; he 
will merely pocket it, and hope he is directed to another 
vessel soon. This is the windfall, as well as an unlawful dis- 
crimination, since for no reason, the lighterman is given 
free service at the expense of the terminal operator. 

Assuming that ultimately competitive forces result in 
pasing all or part of these savings to the shipper of cargo 
handled-over-the-side (which cargo should bear the cost of 
handling), the order will have the effect of discriminating 
in favor of this cargo and against cargo passing through 
the port generally, since the terminals’ rate for stevedor- 
ing will rise pro tanto if lighter revenues are lost. But 
this is a theoretical result only. In reality, lighters will 
rarely, if ever, be moored to vessels, if the Commission 
prevails. This will mean loss of this option, and greater 
crowding at pierside. And it will mean higher costs for 
lightermen, since the lighterage tariff is extremely low, 
substantially below the cost lightermen experience at pier- 
side." Nothing in this case warrants these results. The 
order should be reversed. 


Iv. THE COMMISSION IMPROPERLY CONCLUDED THAT PETI- 
TIONERS MUST PUBLISH TARIFF RATES FOR LOADING 
AND UNLOADING LIGHTERS TO AND FROM THE PIER, 


As the Commission found, in nearly every case where the 
lighter is directed to load or unload cargo at the pier it 
contracts with Spencer & Co., a firm which specializes in 
such service, to have the cargo stevedored. The amount 
of the payment is negotiated between them and the lighter- 
man pays Spencer & Co. directly. As the Commission 
further found: (JA 63) 


‘‘Respondents have no tariff for loading [includes un- 
loading] to the pier, and they rarely, provide loading 


11 Mr, Gage, then Chairman of the Conference, testified that costs of work- 
ing over the side excced revenues [JA 156] and that it costs lightermen 
‘almost three times as much to move cargo themselves to or from the 
pier as it does to pay the Lighterage Tariff rates.’’ [JA 154]. 
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services at the pier. Usually ... the service is per- 
formed by Wm. Spencer & Son...” 


The terminals provide this service, at a negotiated rate, 
only when Spencer is unable to do so; it is an accommoda- 
tion to assist the lighter. JA 151. The Commission 
nevertheless concluded in its decision that petitioners must 
include in their Lighterage Tariff rates for stevedoring 
lighters at pierside: 
‘to the extent such services are performed respond- 
ents are required to have a published tariff to inform 
the potential recipients of such services of the exact 
charges to be expected.’’ (JA 78). 


Petitioners are thus ordered to publish public tariff rates 
for services which they do not hold themselves out as gen- 
erally performing, but may impose the condition that the 
tariff will apply only to the extent such service is offered. 
The order is unlawful on its face. The Federal Mari- 
time Commission has itself held that tariffs must set forth 
the conditions on which the service will be rendered. Here 
the tariff by the terms of the order itself applies only to 
the extent the services are rendered; petitioners retain the 
right, in their absolute discretion, not to stevedore a lighter, 
despite the tariff. As noted, such a tariff is illegal under 
the Commission’s own decisions. In Alaskan Rates, 2 
U.S.M.C. 558, 581 (1941), the Commission held: ‘‘when 
rates are published, dependent upon conditions . . . said 
conditions should be published in the tariff.’’ And in 
Puerto Rican Rates, 2 U.S.M.C. 117 (1939) it struck down 
a tariff provision similar to that which would be published 
by petitioners were the Commission’s order enforced. 
There the tariff held out service, but it was restricted by 
the notation ‘‘subject to prior arrangements.’’ The Com- 
mission held: 
‘All provisions of this nature are objectionable be- 
cause of indefiniteness, and their susceptibility to un- 
duly preferential agreements or understandings with 


12 Theso cases are discussed in the Commission’s recent decision in Over- 
seas Freight and Terminal Corp., February 12, 1965, Docket No. FMC 1127, 
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certain shippers. The tariff should fully and clearly ¥ 
state the conditions under which service will be ac- 
corded.’’ Id. at 129. 


Inasmuch as the order permits petitioners to assist lighters 
in handling cargo at pierside if they wish, but not other- 
wise, the conditions that would thus govern whether and 
under what circumstances an individual terminal operator 
would make the service available in a given case is thus 
utterly unknown until the case arises. This plainly vio- 
lates the principle that a tariff must show clearly the condi- 
tions under which the services will be available. Indeed, 
the tariff ordered by the Commission not only violates the 
case quoted by the Commission in its opinion (JA 78), 
Empire State Highway Transportation Assoc., Inc. v. 
American Export Lines, 5 F.M.B. 565 (1959) but even 
violates the very portion quoted! 

Presumably the tariff desired by the Commission would 
require that the terminal operator would undertake to 
furnish service if Spencer & Co. were unable to perform it, 
provided also that the terminal operator could spare the 
men himself. Neither variable provides an objective stand- 
ard for determining when the terminal will stevedore the 
lighter. Spencer’s availability, for example, probably 
varies with the price the lighterman is will to pay, since 
the Commission would permit Spencer to continue to oper- 
ate on the basis of negotiated rates. The question in part, 
at least, is thus not whether Spencer can do the work, but 
whether it will at the price offered by the lighterman. 
Whether the terminal operator can spare labor is a sub- 
jective concept, which is virtually impossible to cast in 
objective terms. Consequently, the availability of the serv- 
ice will depend on whether the terminal operator wants or 
does not want—for whatever reasons—to perform the 
task. 

The order is further invalid because it would create a 
patent and glaring discrimination. It compels the pier 
operator to publish a tariff for stevedoring lighters to 
and from the pier, when Spencer, for the same service, is 
allowed to charge any price it can negotiate. The Com- 
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mission has placed itself in a bind. If, as it claims, it has 
power to regulate stevedores, then it must regulate Spencer 
as well as the terminal operators. It is arbitrary and a 
clear abuse of discretion to require a tariff of one stevedore 
and not the other, absent any evidence of rate inequities 
or other justifying factors. Worse, in this case the Commis- 
sion ordered the tariff of the stevedore which ‘‘rarely’’ 
performs the service, and leaves the one which ‘‘usually’’ 
performs it free to do business at secret, negotiated rates. 
Conversely, if it claims it cannot regulate Spencer’s steve- 
doring activities, then it has no power over petitioners’. 
That petitioners are ‘‘other persons subject to the act’’ 
does not help; stevedoring contracts between petitioners 
and steamships would not be subject to regulation by the 
Commission if stevedoring generally was not. The Com- 
mission is caught either way: if it has power over steve- 
doring the order is rank and arbitrary discrimination; if it 
does not have this power, it is invalid. 

Lastly, it is obvious that here, again, the Commission has 
failed to make basic findings and give reasons for its con- 
clusions as required by §8(a) of the Administrative Pro- 
cedure Act. The Commission made three basic findings 
before announcing its conclusion that petitioners must pub- 
lish a tariff. First, it found that on occasions which oceur 
“¢rarely’’ terminal operators stevedore lighters. Second, it 
found that the terminal operators have no published tariff 
for this. And third, it found that Spencer and Co. steve- 
dores nearly all of the lighters and does not have a pub- 
lished tariff either. How can one conclude from these find- 
ings that the terminal operators, but not Spencer, should 
therefore publish a tariff? The Commission’s statement 
that ‘‘negotiated rates are unsatisfactory”’ is not a finding, 
since it is acknowledged to be a conclusion from a prior case, 
and in any event, it would hardly serve to explain why 
Spencer’s negotiated rates, which are the only ones of 
any importance, fail to arouse the Commission’s ire the 
way petitioners’ do. 

Why, apart from the legal arguments set out above, do 
the terminal operators oppose the order? The tariff rates 
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would be compensatory, and the terminal operators would 
in all likelihood profit from stevedoring lighters. The 
answer is not that they would not like profitable business, 
although such business would be proportionately slight. 
The difficulty is that major labor difficulties are almost cer- 
tain to follow publication of the tariff. As the record 
shows, lighter stevedoring is traditionally done by special 
labor, known as ‘‘Chenango’’ and it is this labor which 
Spencer employs. Chenangos have their own local within 
the International Longshoremen’s Association (ILA). The 
terminal operators’ employees, however, are ordinary long- 
shoremen belonging to other locals of the ILA. Chenango 
labor could not be hired by the terminal to stevedore 
lighters because it is not the local with whom the terminal 
operators have an exclusive bargaining contract. One does 
not need to be a labor expert to appreciate that Chenangos, 
whose province is stevedoring lighters, would not look 
kindly upon longshoremen working lighters. The Commis- 
sion’s order, if put into effect, virtually guarantees a strike 
by the Chenangos, and, since their brother locals within the 
ILA will honor the Chenango picket lines, a portwide 
strike will result. 

This is not a fanciful possibility. As petitioners called 
to the Commission’s attention in the oral argument below 
(JA 166), one of the terminal operators tried to use 
regular terminal labor to unload lighters. The Chenangos 
struck, and for two days in May, 1964, the Port of New 
York was closed down. It is this spectre of labor strife 
that is behind the petitioners’ extreme reluctance to pub- 
lish a public tariff holding out—even in the limited and 
illusory manner required—that the terminal operators will 
stevedore lighter cargo at piers. At least until the present, 
the Chenangos do not object to accommodation stevedoring 
by the operators when Spencer is unavailable, but a pub- 
lished tariff would be a different matter. 

The Commission chose to ignore the position in which 
its order places petitioners, even though prior to its deci- 
sion it was fully aware of the labor problems involved. 
In so doing it again acted in disregard of the Supreme 
Court’s mandate (Burlington Truck Lines v. U. 8., 371 U.S. 
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156, 172 (1962)) that it must ‘‘act with a discriminatory 
awareness of the consequences of its action.” 


V. THE COMMISSION'S ORDER THAT PETITIONERS MUST PAY 
LIGHTERMEN FOR THEIR DETENTION CLAIMS AGAINST 
STEAMSHIPS IS UNLAWFUL AS IS ITS ORDER THAT PETI- 
TIONERS INCLUDE A SIMILAR CLAUSE IN THEIR TRUCK 
TARIFF AND ASSUME LIABILITY FOR DETENTION CLAIMS 
OF TRUCKERS AGAINST STEAMSHIPS. 

‘As nearly as petitioners can ascertain from this extraor- 
dinarily confusing portion of the order, the Commission 
reaches two conclusions with respect to lighter detention. 
First, it views the terminal operator as having assumed 

y the carriers’ obligation of loading and unloading cargo, 
and concludes that by virtue of this, the terminal operator 
should also be held responsible to the lightermen for any 
unusual delay they experience when lighters are worked 
over-the-side. Petitioners are held responsible even though 
they are wholly without fault, and the detention of the 
lighter is caused entirely by the carrier. This order is 
accompanied by a companion order, in which the present 
lighter detention rule is required to be applied to trucks 
and included in the truck tariff, even though the present 
lighter detention rule is, in the same order, required to be 
changed. 

The Commission appears to adopt its hearing counsel’s 
position that petitioners are the ““proper party to assume 
responsibility for detention”’ and that “‘the problem could 
easily be handled through the adoption of a suitable de- 
tention rule in the lighterage tariff” (JA 73). This evi- 
dently makes the terminal, by administrative fiat, the 
lightermen’s agent for collection, at no fee, and in fact 
goes far beyond this because the terminal must pay the 
claim unconditionally whether well or ill-founded. The 
terminal company and the steamship company are then left 
to determine which of the two should ultimately bear the 
loss. The Commission obviously accepts hearing counsels’ 
position in this regard: 

“the lighterman cannot be expected to seek out fault— 
this being a matter between the carrier and its con- 
tractor the terminal.’’ (JA 73). 
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The order is invalid because again there are no findin 
to support it. The only finding made by the Commission 
is that “‘collection has been unsatisfactory’. As pointed 
out below, this is not supported by the record. But even 
assuming, arguendo, that it were true, it does not, standing 
alone, or even in conjunction with the statement that the 
carriers’ task of loading has been taken over by the termi- 
nals, point to the conclusion reached by the Commission. 
Collection of detention may be unsatisfactory for a number 
of reasons. And what is the basis for the view that the 
lighterman cannot be expected to seek out fault? Presum- 
ably he will frequently be in the best position to determine 
why his lighter was detained. This portion of the order 
does not consist of findings which collectively point logi- 
cally to the conclusion they are supporting; it consists in- 
stead of one conclusionary statement after another, with a 
conspicuous lack of basic findings. For instance, there is 
absolutely no warrant for the offhand conclusion, wholly 
unsupported and, in fact, quite obviously in error on its 
face, that the problem ‘‘could easily be handled’’ through 
a suitable tariff provision. This, presumably, is a conclu- 
sion or ultimate finding, but we are at a loss to determine 
how the Commission arrived at this view. There is no sug- 
gestion as to how the problem can be easily handled, beyond 
the hint that it is a matter between carrier and terminal. 
The finding that collection has been unsatisfactory is un- 
supported by the record. The Commission adopted ver- 
batim the statement of the hearing examiner, who, in turn, 
adopted the position of Commission hearing counsel [JA 
32]. Hearing counsel, in their brief to the hearing 
examiner, gave but one record reference to support the as- 
sertion that lightermen experience difficulty in collecting 
detention charges from steamships. This reference [JA 
168] is to testimony by a lighter witness that he had 
‘run into various objections to payment of demurrage’’. 
But this single, general statement cannot stand against 
the fact that the lightermen were urged, in the course of 
the hearings, by the Chairman of the Conference, Gage, 
to come forward with their detention bills against steam- 
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ships, and not one claim was presented.* This is the 
“‘problem’’ about which the Commission speaks, and upon 
which its order is based. Failure of any lighterman to pre- 
sent a claim warrants the inference that no detention bills 
were outstanding and unpaid. Interstate Circuit v. United 
States, 306 U.S. 208, 226 (1939) ; United States v. Johnson, 
988 F.2d 40, 45 (5th Cir. 1961); NLRB v. Ohio Calcium 
Co., 133 F.2d 721, 727 (6th Cir. 1943). 

The Commission, as proponent of a rule or order, has 
the burden of proof, Rule 10(0), Rules of Practice, Federal 
Maritime Commission, (see supra at 33). As stated in 
Schob Mfg. Co. v. NLRB, 297 F.2d 864 (5th Cir. 1962) : 

“It is not and never has been the law that the board 

may recover upon failure of the respondent to make 

proof. The burden is on the board throughout to 

pee es allegations, and this burden never shifts.’’ 
2 e 


The Commission has not met this burden here. Wholly 
apart from the lightermen’s failure to respond to Gage’s 


invitation, one general statement is insufficient here. The 
testimony of one lighterman that he had difficulty collect- 
ing detention is even less persuasive than that testimony 
which the U. S. Court of Appeals for the Seventh Circuit 
struck down in Folds v. FTC, 187 F.2d 658 (1951). There, 
a doctor was the sole witness for the Commission. He 
testified that the product involved was not effective, without 
having personally tested it. The Commission produced no 
other witness. There was no evidence, such as is present 
here, strongly indicating the contrary. Nevertheless, 
the court held the evidence insufficient to support a finding 
of non-effectiveness. This Court’s decision in Texaco, Inc. 
v. FTC, 118 App. D.C. 336, 336 F.2d 754 (1964), vacated 
and remanded (on grounds not pertinent here) 381 U.S. 
739, is applicable to the lack of response to Gage’s request. 


13Mr, Gage’s request is at [JA 170]. The argument that failure to 
present any claims shows that none existed was made in our brief before the 
examiner [166] and in our reply brief as well [JA 167]. 


14 Quoting NLEB v. Wintergarden Citrus Production Co., 260 F.2d 913 
(5th Cir. 1958). 
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There, the Court gave weight, in determining whether 
Texaco had exercised economic coercion, to the fact that 
the Commission had not called one active Texaco dealer to 
testify; to this Court, this indicated that they were not 
being economically coerced. 

As the Supreme Court said in the landmark Universal 
Camera case (Universal Camera Corp. v. NLRB, 340 US. 
474, 488-9 (1951): ‘‘The Board’s findings are entitled to 
respect; but they must nonetheless be set aside when the 
record before a Court of Appeals clearly precludes the 
Board’s decision from being justified .. .” 

The order here is further invalid in that it is hopelessly 
vague and confusing, and cannot be reasonably understood, 
either for purposes of compliance by petitioners, or for pur- 
poses of enforcement by a court asked to grant an injunc- 
tion or cite for contempt. What arrangements between 
carrier and steamship are envisioned is completely unclear 
What claims must be paid? Does the terminal under the 
order simply pay any claim the lighterman chooses to make? 
Who determines what claims arise out of detention? It is 
obvious that the Commission has simply said: we think 
there is a detention problem. Go make a rule. 

The companion order is, if anything, more confusing. 
The Commission determined that it was discriminatory 
against truckers to have Lighterage Tariff No. 2 provide 
that nothing therein shall preclude lighters from asserting 
detention claims against steamships, while Truck Tariff 
No. 6 was silent. So it ordered petitioners to put in the 
truck tariff the same type of provision, saying: ‘‘By failing 
to recognize the right for truckers to collect detention and 
by expressly recognizing such rights for lightermen, re- 
spondents’ tariffs give unreasonable preference to lighter 
traffic ...’? (JA 77). But the Commission evidently 
forgot that meanwhile it had ordered the detention provi- 
sion in the lighterage tariff changed. There is no evidence 
at all—as the Commission recognizes—to suggest that Y 
truckers have ever claimed detention from a steamship, 
let alone been denied, and, as a consequence, the record 
would obviously not support a Commission determination 
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that terminals guarantee truck detention claims agaist 
steamships in the same manner as the Commission appears 
to have required in the case of lighters. On the other hand, 
it makes no sense to require now that petitioners ‘‘recog- 
nize’’ truckers’ detention rights against steamships, since 
the whole point of this in the first place was to equalize 
the treatment of trucks and lighters. 
This order is unfathomable, and requires no further 
discussion. 
VI. THE COMMISSION'S DECISION IS VOID FOR VAGUENESS; 
IT CANNOT BE COMPLIED WITH OR ENFORCED; AND ITS 
VARIOUS ORDERS AND CONCLUSIONS FAIL TO MEET THE 


REQUIREMENTS OF § 8(b) OF THE ADMINISTRATIVE PRO- 
CEDURE ACT. 


A reading of the Commission’s report and order herein 
discloses that it is virtually impossible to follow, so far as 
its organization of subject matter, presentation of findings, 
and discussion of argument are concerned. But even more 
important is the fact that what it orders cannot be under- 
stood. Section $(b) requires that the Commission include 
a statement of ‘‘the appropriate rule, order, sanction, 
relief or denial thereof.’? This necessarily presumes a 
clear statement of appropriate rules and orders. And this 
the Commission has not furnished. 

In its order relating to truck detention, for instance, the 
Commission asked petitioners to draft a tariff provision 
based on fault immediately after it said fault was ‘‘vir- 
tually impossible’? to determine. In its order relating to 
the ‘‘Three O’Clock Rule’? the Commission, which else- 
where in the report (JA $1) indicated full awareness of 
Truck Tariff No. 7, rendered an order completely at odds 
with the appointment system set up in that tariff, without 
explanation as to whether its order applied to that tariff 
or to the superseded tariff No. 6. In its order relating to 
working lighters over-the-side, the Commission ordered 
elimination of the body of petitioners’ lighterage tariff, 
which was at least clear, but then in two subsequent orders 
called for charges in the lighterage tariff for lighters at 
pierside and a detention rule. We have already indicated 
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the impossibility of understanding the latter, and its com- 
panion ruling relating to trucks. 

Such lack of clarity necessarily renders the opinion and 
ultimate order of the Commission unenforceable. Section 
29 of the Shipping Act, 46 U.S.C. § 828, provides: 


“That in case of violation of any order of the board 
[Commission], other than an order for the payment of 
money, the board or any party injured by such viola- 
tion, or the Attorney General, may apply to a district 
court having jurisdiction of the parties; and if, after 
hearing, the court determines that the order was regu- 
larly made and duly issued, it shall enforce obedience 
thereto by a writ of injunction or other proper proc- 
ess, mandatory or otherwise.”’ 


This injunctive relief, however, can be granted only in the 
manner provided in the Federal Rules of Civil Procedure. 
And Rule 65(d) requires that every order granting an in- 
junction ‘‘shall be specific in terms; shall describe in 
reasonable detail . . . the act or acts sought to be restrained 

..? It is evident that virtually no portion of the Com- 


mission’s decision could be enforced on this basis. What 
manner of order would a U. S. District Judge issue with 
respect to alleged violation of the lighterage detention 
rule? Or the truck detention rule? How could he deter- 
mine whether petitioners had complied with the pierside 
lighterage tariff order, assuming he was presented with a 
document which said ‘‘Tariff’’ at the top? How could he 
determine whether the Three O’Clock Rule in Truck Tariff 
No. 7 was in violation, assuming it was unchanged? 

Aside from all the other deficiencies in this opinion, its 
incomprehensibility alone warrants its rejection. 


VII. PETITIONERS’ RIGHTS UNDER THE ADMINISTRATIVE PRO- 
CEDURE ACT AND THEIR RIGHTS TO PROCEDURAL DUE 
PROCESS WERE VIOLATED IN THE COURSE OF THE PRO- 
CEEDINGS BELOW AND THE COMMISSION’S ORDER IS 
RENDERED VOID THEREBY. 

In a motion filed with this Court on August 19, 1966, 
petitioners requested a full evidentiary hearing and leave 
to adduce additional evidence to obtain, and place in the 
record, additional information relating to serious viola- 
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tions of petitioners’ rights under § 5(c) of the Administra- 
tive Procedure Act, 5 U.S.C. § 1004(c), and to due process, 
which petitioners had reason to believe took place in the 
proceedings before the Commission (JA 102). In an 
order filed October 31, 1966, this Court ruled that this 
motion be held in abeyance pending the hearing of this 
case on the merits. As a consequence of this disposition, 
petitioners lack information necessary to develop ade- 
quately what occurred with respect to this issue. Evidence 
of such violations is typically unknown, or at best imper- 
fectly known, by those outside the agency or commission 
involved. Accordingly, petitioners here renew their mo- 
tion. Such information as is now at hand to support 
petitioners’ claims respecting this issue is presented below. 


1. The Commission, in Conducting the Proceedings Below. 
Failed To Comply with the Requirement of §5(c) that 
Hearing Examiners May Not Be Under the Supervision 
or Direction of Staff Members Having Investigatory 
Responsibility. 

Section 5(c) provides in part: 


“(nor shall such officer [hearing examiner] be respon- 
sible to or subject to the supervision or direction of 
any officer, employee, or agent engaged in the per- 
formance of investigative or prosecuting functions 
for any agency.”’ 


The hearings in the proceedings below commenced March 
9, 1964, before Hearing Examiner A. L. Jordan. On Febru- 
ary 28, 1964, ten days before the hearings began, the 
Commission drastically changed its internal organization. 
It issued Order 1, Amendment 6 (29 F.R. 3485) adding 
the Office of Hearing Examiners to those offices and depart- 
ments of the Commission subject to the direction of the 
Managing Director. This Order of February 28th reads 
as follows: 


“The purpose of this amendment is to assign to the 
Managing Director the responsibility for (a) the 


managerial direction and coordination of the orgamt- 
zations and activities of the Office of the Secretary, 
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Office of the Hearing Examiners and the Office of 
the General Counsel; and (b) the direction and ad- 
ministration of the organization and activities of 
Office of International Affairs. 

Accordingly, Section 3 of the basic order is hereby 
amended in its entirety, current Section 5.07 is re- 
numbered to 5.06 and amended, and current Section 
5.06 is renumbered to 5.069. 


Section 3. Lines of Responsibility 


3.01 The Managing Director shall be responsible 
to and report to, the Chairman, Federal Maritime 
Commission. 

3.02 The Office of the Secretary, Office of Hearing 
Examiners and Office of the General Counsel shall re- 
port to the Chairman, subject to the managerial direc- 
tion and coordination of the Managing Director. The 
Managing Director shall, with respect to the activities 
of such offices, (1) coordinate the development and 
execution of major programs, policies, plans and proj- 
ects to accomplish objectives established by the Chair- 
man and/or the Commission; (2) determine work 
priorities and schedule the flow of work to meet such 
priorities; (3) review program and activity progress 
and otherwise maintain surveillance to assure the ac- 
complishment of programs and projects of major im- 
portance. 

3.03 The Office of Administration, Office of Informa- 
tion Services, Office of International Affairs and the 
Bureau of Foreign Regulation, Bureau of Domestic 
Regulation, Bureau of Hearing Counsel, Bureau of 
Investigation, Bureau of Financial Analysis and the 
Offices of the District Managers shall be responsible 
to, and report to, the Managing Director.’’ (Em- 
phasis added.) 


During the period in which Hearing Examiner Jordan 
conducted the hearings in the proceedings below, Timothy 
J. May was the Commission’s Managing Director. Mr. 
May’s deposition was taken in the course of proceedings 
below. His statements there establish that in keeping 
with the formal description of his responsibilities above 
he engaged continuously in close supervision and direction 
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of investigative and prosecuting functions for the Com- 
mission. 


““Q. Mr. May, do you direct and administer the 
Bureau of Domestic Regulation? 

A. Yes. 

Q. Does the head of that office report to you? 

A. Yes. 

Q. Do you direct and administer the Bureau of 
Hearing Counsel? 


A. Yes. 

Q. Does the head of that office report to you? 

A. Yes. 

Q. Do you direct and administer the Bureau of 
Investigation? 

A. Yes. 

Q. Does the head of that office report to you? 

A. Yes. 

Q. Does the Bureau of Domestic Regulation review 
informal complaints and protests against the practices, 
methods and operations of terminal operators and 
wonteroces of terminal operators and their tariffs? 

A. Yes. 

Q. Does it from time to time request the Bureau of 
Investigation to develop additional information and 
data me respect to those matters? 

A. Yes. 


Q. Does it prepare recommendations in cooperation 
with the Bureau of Hearing Counsel for formal action 
and proceedings before the Commission? 

A. It prepares them for my consideration. I make 

Z. the recommendations to the Commission.’’ (JA 174). 
(Emphasis added.) 


That the Commission’s February 28th Order was in vio- 
lation of § 5(c) in the context of the Commission’s organi- 
zational structure was immediately apparent. The Com- 
mission’s Chief Hearing Examiner, Gus O. Basham, who 
directed the Office of Hearing Examiners, expressed this 
view in a memorandum dated April 9, 1964. 

‘“Moreover, the Administrative Procedure Act clear- 
ly provides, in Section 5(c), for the traditional separa- 
tion of prosecution and investigative powers from the 
judicial power, the latter being exercised by hearing 
examiners. It renders unlawful any adjudicative de- 
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cision, either by the hearing examiner or by the agency 
where this principle has been violated.... It should 
be noted that the Order not only places the Office of 
Hearing Examiners under the managerial direction 
and surveillance of the Managing Director, but restates 
his authority and control over the organizational units 
in the Commission respectively which investigate vio- 
lations, the Bureau of Investigation; the Bureau of 
Foreign Regulation and the Bureau of Domestic Regu- 
lation, which initiate recommendations to institute for- 
mal proceedings to determine if violations exist—the 
Managing Director (or his deputy) signs such recom- 

 mendations—and the unit which prosecutes such vio- 
lations before the hearing examiner and the Commis- 
sion, the Bureau of Hearing Counsel. 

Tt would be a severe blow to the morale of the ex- 
aminers of the Federal Maritime Commission if they 
were required to function under a system of admin- 
istrative supervision which is in contravention of the 
act under which their position was created. Query, 
would the Commission desire to risk the validity of 
its decision under such a system?’’ (Emphasis added.) 


The Chief Examiner followed this with a memorandum 
to the Chairman of the Commission dated April 24, 1964, 
in which he reiterated his position in even stronger terms: 


‘‘However, as stated in my memorandum of April 
9, 1964, I am positive that ... [the Chairman] cannot 
legally delegate powers to anyone in contravention of 
Section 5(c) of the Administrative Procedure Act, 
which provides for the absolute separation of the pow- 
ers of the investigator and/or prosecutor, which are 
firmly embedded in the Managing Director by Order 
1, Amendment 6, effective February 28, 1964, and the 
judicial power which is vested by Congress in the 
hearing examiners.”’ 


Further in this same memorandum, Mr. Basham stated: 


“J honestly believe that this Order is an egregious 
mistake, and that it should be rescinded. There is a 
growing concern about its effect of commingling the 
investigative and prosecuting powers, with the judicial 
power, a situation which, in my frank opinion, will 
eventually do great harm to the reputation to this 
agency as a quasi-judicial body.”’ 


—=_{ 
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Following this and many other objections, such as the 
letter to Chairman Harllee of March 31, 1964 from Mr. 
Warner Gardner, then President of the Maritime Admin- 
istrative Bar Association, a copy of which is attached to 
petitioners’ motion for a full evidentiary hearing, the 
Commission amended its Order of February 28th. This 
amendment, which is still in effect, is dated May 7, 1964, 
at which time the main portion of the hearings had already 
ended, and appears in the Federal Register for May 13, 
1964, at 6290. It provides in part: 

“¢3.04 The Office of Hearing Examiners shall report 
to the Chairman, subject to the administrative direction 
and coordination of the Managing Director.”’ 

5.05 ‘‘. .. Hearing examiners are exempt from all 
direction, supervision or control except for admin- 
istrative purposes.”’ 


As regards the hearings, held before the amendment was 
issued, the significance of the amendment is that it was 
issued; by amending the order, the Commission showed 
that it, too, was aware that the February 28th Order was 
improper. Farther, although designed to reduce the de- 
gree of control over hearing examiners to limits permitted 
by § 5(c), the order as amended continues to violate § 5(c) 
since it continues to subject hearing examiners to sub- 
stantial direction by the Managing Director, who continues 
to have responsibility for investigatory and prosecuting 
functions of the Commission. His direction of the Office 
of Hearing Examiners is not less because termed ‘‘ad- 
ministrative’. Petitioners know_of no objective limits to 
the exercise of supervisory power and control shich_™e 
term ‘‘administrative’’ wou create; it is so broad, vague 
and general that it offers no protection whatever, at least 
short of the Managing Director’s telling hearing examiners 
outright how they should decide a case. As we read § 5(c), 
it prohibits direction and supervision, and does not make 
exceptions for various sorts of direction such as ‘‘ad- 
ministrative’’. 

Petitioners are not alone in their view that the amend- 
ment does not purge the organizational order of illegality 
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under §5(c). Chief Examiner Basham stated, with re- 
spect to the amendment of May 7th and the resulting 
amended order: 


‘‘The amendment to the order does not change the 
preamble which still states that the Office of Hearing v 
Examiners is under the “managerial direction’? of 
the Managing Director. 

The amended order still gives the Managing Director 
administrative direction over this Office—a vague and 
undefined power which I think is in direct conflict with 
the Administrative Procedure Act.’ 


This continued invalidity affects all activities of the 
hearing examiner subsequent to its issuance; these include 
Examiner Jordan’s initial decision, and his recent supple- 
mental initial decision as well. In short, the mere existence 
of this power, regardless of whether it was ever exercised 
in this particular case, (which is next to impossible for 
petitioners to discover) vitiates the entire proceedings 
below, Amos Treat & Co. v. SEC, 113 App. D.C. 100, 306 
F.2d 260 (1962). There this Court faced the issue of 
whether Commissioner Cohen could, after being appointed 
Commissioner, participate in an SEC decision in a case 
in which, as a staff member, he had also participated in 
the course of its development by the staff. The court held 
that Cohen’s later participation was improper, even though 
it was conceded that no conscious bias was present: 


“It is not enough that here no corruption has been 
charged, indeed appellants expressly disclaim personal 
bias and prejudice. What must control is the policy 
this court has previously applied and the principles, 
discernible from the cases and from the statute, that 


the investigatij of 


the agency must be kept separate from the decisional 
‘unction. . at 265, 


15 Letter to Edward D. Ransom, Esq., Chairman, Committee on Maritime 
Transportation, American Bar Association, May 20, 1964. 
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2. Staff Members Who Engaged in the Investigation Partici- 
pated in, and Advised the Commission with Respect to 
Its Decision. 


Section 5(c) also provides: 


“‘No officer, employee, or agent engaged in the per- 
formance of investigative or prosecuting functions for 
any agency in any case shall, in that or a factually 
related case, participate or advise _in the decision, 


A te _oy_ advise tae Se 
recommended decision, or agency review pursuant to 
section 8 except as witness or counsel in public pro- 
ceedings.’’ =. 


Petitioners were advised by Thomas Lisi, Secretary of the 
Commission, that ‘‘Present at the meeting of May 12, 1966, 
at the time of the voting on the adoption of the Report and 
Order in Docket No. 1153 were: 


Chairman John Harllee 

Commissioners Barrett, Day, Hearn and Patterson 

J. L. Pimper, General Counsel 

E. S. Johnson) of the Office of 

W. Levenstein) Foreign Regulation 

W. M. Rouse, Special Assistant to Commissioner 
Barrett 

F. C. Hurney, Special Assistant to the Secretary 

T. Lisi, Secretary.’ 


The letter in which Mr. Lisi gave this information is at- 
tached to petitioners’ motion for a full evidentiary hear- 
ing, and appears at JA 179. 

On its face, presence of Pimper, Johnson and Levenstein 
at this meeting was improper. Johnson and Levenstein 
both were in the Office of Foreign Regulation. We, of 
course, have no way of knowing what they did there with re- 
spect to this case. But it is clear from the functions assign- 
ed to that office by the Commission that they could well have 
worked on this case. Moreover, as employees of the 
Commission they were under the control and direction of 
the Managing Director. The Managing Director at the 
time of the above meeting of the Commission was Mr. 


16 Seo Commission Order No. 1, as amended, 31 F.R. 15110. 
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Edward Schmeltzer. Mr. Schmeltzer, when he was Director 
. of the Bureau of Domestic Regulation, was present at the 
Commission meeting held October 10, 1963, when the pro- 
ceedings below were instituted (shown by Secretary Lisi’s 
letter). Mr. Schmeltzer testified on deposition in the pro- 
ceedings below that he personally had engaged in the in- 
vestigation of this case. (JA 175). 

Mr. Schmeltzer as Managing Director also supervised 
another staff member who was present at the meeting at 
which the Commission decided this case, namely J. L. Pimp- 
er, the General Counsel. The amendment of May 7, 1964, 
referred to above in connection with the control of the 
Managing Director over hearing officers, also defined the 
control relationship between the Managing Director and 
the General Counsel: 


“¢3.02 The Office of the Secretary and the Office of the 
General Counsel shall report to the Chairman, subject 
to the managerial direction and coordination of the 
Managing Director. The Managing Director shall, 
with respect to the activities of such offices, (1) coordi- 


nate the development and execution of major pro- 
grams, policies, plans and projects to accomplish ob- 
jectives established by the Chairman and/or the Com- 
mission; (2) determine work priorities and schedule 
the flow of work to meet such priorities; (3) review 
program and activity progress and otherwise maintain 
surveillance to assure the accomplishment of programs 
and projects of major importance.’’ 29 F.R. 6290, 
May 13, 1964. (This section is still current; see Com- 
mission Order No. 1, as revised, (Nov. 25, 1966), 31 
FR. 15110.) 


Mr. Pimper’s presence at the meeting violated § 5(c) 
because (in addition to his own prior participation dis- 
cussed below) he was a subordinate of Mr. Schmeltzer, and 
Schmeltzer had been deeply involved in the investiga- 
tion from its very beginning. The same is true of Messrs. 
Johnson and Levenstein ; they may—we do not know—have 
engaged directly in the development of these proceedings 
at the staff level. 
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But even if they did not, they, too, were subordinates of 
Schmeltzer. It violates §5(c) if subordinates of someone 
who participated in the investigation advise the agency 
with respect to its decision. In Columbia Research Corp. 

4 v. Schaffer, 256 F.2d 677 (2d Cir. 1958) (abated for failure 
to substitute the new postmaster on the death of the original 
defendant, 256 F.2d 681), the principal issue was whether 
$5(c) was violated by a Post Office regulation which pro- 
vided that the assistant general counsel of the fraud divi- 
sion could file a complaint, after which the case would be 
heard by a hearing examiner. Hither side could appeal 
this decision to the general counsel, whose determination 
became that of the agency. The court, in an opinion by 
Judge Learned Hand, condemned the procedure as a viola- 
tion of §5(c). The court made it clear that it considered 
it unlawful to have the subordinate pass upon the case 
if the superior participated in the investigation. As Judge 
Hand said, ‘‘the subordinate would then be passing upon 
the success of what his superior had undertaken.”’ (Id. 
at 679). While the court did not directly consider the ques- 
tion, it is logically implicit that this illegality extends to 
the situation where the subordinate advises the agency 

VY in making its decision in a case where the superior par- 
ticipated in the case, since the same motivation—to please 
the superior—would be present. 

While this situation is the reverse of that actually in- 
volved in Columbia Research, where the superior passed 
upon a case in which the subordinate had been involved 
below, the court indicated that both would violate the 
prohibitions of §5(c). The case thus renders improper 
activities of attorneys on the staff of the General Counsel, 
and others subordinate to the General Counsel such as 
Acting Solicitor H. B. Mutter, who engaged in bitter, 
drawn-out litigation with respondents in the course of 
the proceedings below in connection with subpoena en- 
forcement. 

Further, Mr. Pimper’s presence at the meeting is a 
violation of §5(c) because of his own prior participation 
in the case. As shown by Secretary Lisi’s letter, Pimper 
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was present at the meeting in 1963 when the Commission 
instituted proceedings, at which time he was Acting Man- 
aging Director. Mr. Pimper supervised and was responsi- 
ble for the investigation and prosecution of all cases begun 
or in process while he was Acting Managing Director. 
Commission counsel in this case minimize his prior par- 
ticipation. In their response to petitioners’ motion for a 
full evidentiary hearing, they state (at 3) : 
‘“‘With respect to the General Counsel, while it is 
true that he was Acting Managing Director at the time 
the Commission voted to initiate the investigation in 
Docket No. 1158, he held that position for little more 
than a month after that date and did not personally 
participate in the prosecution of the investigation.” 


But this reply is inconsistent with Secretary Lisi’s letter 
listing Pimper as present at the 1963 meeting of the Com- 
mission at which proceedings were instituted. We disagree 
that his participation as Acting Managing Director at this 
meeting falls short of personal participation in the case, 
cf. SEC v. R. A. Holman & Co., 116 App. D.C. 279, 323 


F.2d 284 (1963). The decision to begin is obviously one 
of the most important steps in any administrative pro- 
ceeding. If, as Judge Hand said in Columbia Research 
Corp. v. Schaffer, supra, it is unlawful for the subordinate 
to pass upon the success of what his superior had under- 
taken, it was even more unlawful for Pimper, who advised 
the Commission to begin investigation proceedings, to later 
advise the Commission as to what order it should issue. 
A person in such a position will be motivated to have the 
order contain findings of violation, so as to avoid having 
his earlier advice to investigate viewed, in retrospect, as 
poor judgment. 


8. The Proceedings Below Were Vitiated by Ex Parte Com- 
munication Concerning the Case Made to the Commission 
by Members of the Staff. 

On April 7, 1964, a memorandum was prepared by 
Messrs. May and Schmeltzer for the Commission, and was 
sent to the Commission via the Secretary. May at the time 
was Managing Director, and Schmeltzer was Director of 
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the Bureau of Domestic Regulation. No copy of this memo- 
randum was served on counsel for members of the terminal 
conference, or called to counsel’s attention. A copy of the 
memorandum is set forth at JA 169. It discusses in 
considerable detail the background of the case and the 
progress of the litigation. It also sets forth how a critical 
issue in the proceedings—whether terminal operators may 
charge lighters for over-the-side stevedoring—should be 
decided. On the last page of the memorandum the follow- 
ing statement appears: 
‘‘Generally, it is considered that stevedoring charges 
are assessible against the steamship company and not 
the owner of the goods and that such costs to the 
vessel are taken into consideration when establishing 
ocean transportation rates. Based upon these con- 
siderations, any further charge against the owner of 
the goods would result in a double charge for a single 
service. 


It is outrageous that statements like this were sent to 
the Commission two days before the hearings ended, when 


the authors were well aware that the case would soon go 
before the Commission, without having copies of the memo- 
randum sent to counsel of record. We challenge counsel 
for the Commission to show in their brief any difference 
between this act of Commission staff members, both of 
whom admitted on deposition that they participated in the 
investigation of the case, and the act of an interested party 
to a lawsuit who calls on the judge and attempts to per- 
suade him to view an issue in the case in the party’s favor. 
We further challenge counsel to show how this ex parte 
communication differs from those considered and con- 
demned by this Court in such cases as Sangamon Valley 
Television Corp. v. U. S., 106 App. D.C. 30, 269 F.2d 221 
(1959) and Massachusetts Bay Telecasters, Inc. v. FCC, 
104 App. D.C. 226, 261 F.2d 55 (1958). This Court said 
in Sangamon Valley, citing Massachusetts Bay Telecasters, 
at 269 F.2d 224, ‘‘Interested attempts ‘to influence any 
member of the Commission * * * except by the recognized 
and public processes’ go ‘to the very core of the Commis- 
sion’s quasi-judicial powers * * °’.”? 
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Moreover, the memorandum violates the Commission’s 
own Rules of Practice. Rule 10(dd) provides: 


(dd) Disposition of communications extraneous to 
the record (46 CFR 502.170). (1) Documents not con- 
forming to rules: Any pleading, document, writing or 
other paper submitted for filing which is rejected be- 
cause it does not conform to the rules shall be returned 
to the sender; 


(2) Ex parte communications: 


(a) No person who is a party to, or an agent of a 
party to, or who intercedes in any proceeding before 
the Commission, as defined in Rule 5(a), shall make 
any ex parte communication regarding the merits of 
the proceeding to any Commission member, hearing 
examiner, or Commission employee participating in 
the decision in the proceeding; 

(b) Ex parte communications include: 


(i) Any written communication of any kind about a 

/ Proceeding, if copies thereof are not served by the 

communicator upon all parties to the proceeding in 
accordance with Rule 8(d); 


(ii) Any oral communication of any kind about a 
proceeding unless the communicator gives advance 
notice to all parties to the proceeding and unless con- 
tents of the communication are disclosed by the com- 
municator to all parties at the time of the communica- 
tion or promptly thereafter in writing ; 


(c) Ex parte communications shall not include any 
oral or written communication which relates solely to 
matters which the Commission or member thereof, 
hearing examiner, or Commission employee are au- 
thorized by law or these rules to dispose of on an 
ex parte basis; 

(d) Any member of the Commission, presiding 
Officer, employee of the Commission, or member of a 
board, participating in the decision who personally 
receives a written or oral communication which he be- 
lieves is prohibited at the time received, shall transmit 
the written communication or a summary of the oral 
communication promptly to the Secretary of the Com- 
mission together with a written statement of the cir- 
cumstances under which the communication was made, 
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if not apparent from the communication itself. The 
Secretary shall place the written communication or 
summary of the oral communication in the correspnd- 
ence part of the public docket of the proceeding or 
take such other or further action as may be appropri- 
ate under the circumstances. Such communication 
shall not constitute a part of the record for decision. 


This Court held in Sangamon Valley, supra, at 224 that 
‘Cagency action that substantially and prejudicially violates 
the agency rules cannot stand.’’ 


The decision of this Court in Amos Treat v. SEC, 113 
App. D.C. 100, 306 F.2d 260, 267 (1962) states: 


“Enough has been said to demonstrate the basis 
for our conclusion that an administrative hearing of 
such importance and vast potential consequences must 
be attended, not only with every element of fairness 
but with the very appearance of complete fairness. 
Only thus can the tribunal conducting a quasi-adjudica- 
tory proceeding meet the basic requirement of due 


process.’” 


See also Texaco, Inc. v. FTC, 118 App. D.C. 336, 336 F.2d 
754, 760 (1964). 

In this case, too, enough has been said to demonstrate 
that the Federal Maritime Commission did not live up 
to its duty to conduct the proceedings below ‘‘not only 
with every element of fairness but with the very appear- 
ance of complete fairness.’’ It did not treat petitioners 
here, respondents below, fairly. It exhibited below its dis- 
regard of the procedural protection given litigants by the 
Administrative Procedure Act. 

Petitioners do not feel they receive fair play when hear- 
ing examiners are under the control of persons responsi- 

Y ble for conducting investigations. Nor do they receive fair 
play when the Commission is advised in its final order by 
a man who not only had been Acting Managing Director 
previously, but who even had advised the Commission to 
institute the proceedings. It is not fair when subordinates 
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advise the Commission in proceedings in which their supe- 
rior admits he played an active role. And it is not fair, af- 
ter the case has been in litigation and the hearings are al- 
most over, for two high officials supervising the investiga- 
tion, one of whom, Schmeltzer, also advised the Commission 
to institute proceedings, to communicate ex parte with the 
Commission and give the Commission their view as to one 
of the main issues involved in the case. For procedural 
defects alone, which rise to Due Process stature, Amos 
Treat & Co., supra, this case must be reversed and re- 
manded. 


Respectfully submitted, 


Marx P. ScHLEFEr 
Stuart C. Law 
Attorneys for petitioners, 
members of the New York 
Terminal Conference 
Komriners & F ort 
529 Tower Building 
Washington, D. C. 20005 


May 29, 1967 
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APPENDIX 
Statutes, Regulations and Rules Involved 
Shipping Act, 1916 
Section 16 First, 46 U.S.C. § 815: 


That it shall be unlawful for any shipper consignor, 
consignee, forwarder, broker, or other person, or any 
officer, agent, or employee thereof, knowingly and will- 
fully, directly or indirectly, by means of false billing, 
false classification, false weighing, false report of 
weight, or by any other unjust or unfair device or 
means to obtain or attempt to obtain transportation by 
water for property at less than the rates or charges 
which would otherwise be applicable. 


That it shall be unlawful for any common carrier by 
water, or other person subject to this Act, either alone 
or in conjunction with any other person, directly or in- 
directly : 

First. To make or give any undue or unreasonable 
preference or advantage to any particular person, 
locality, or description of traffic in any respect what- 
soever, or to subject any particular person, locality, or 
description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever : 
Provided, That within thirty days after enactment of 
this Act, or within thirty days after the effective date 
or the filing with the Commission, whichever is later, 
of any conference freight rate, rule, or regulation in 
the foreign commerce of the United States, the Gover- 
nor of any State, Commonwealth, or possession of the 
United States may file a protest with the Commission 
upon the ground that the rate, rule, or regulation un- 
justly discriminates against that State, ‘Commonwealth, 
or possession of the United States, in which case the 
Commission shall issue an order to the conference to 
show cause why the rate, rule, or regulation should 
not be set aside. Within one hundred and eighty days 
from the date of the issuance of such order, the Com- 
mission shall determine whether or not such rate, rule, 
or regulation is unjustly discriminatory and issue a 
final order either dismissing the protest, or setting 
aside the rate, rule, or regulation. 
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Section 17, 46 U.S.C. § 816: 


That no common carrier by water in foreign com- 
merce shall demand, charge, or collect any rate, fare, 
or charge which is unjustly discriminatory between 
shippers or ports, or unjustly prejudicial to exporters 
of the United States as compared with their foreign 
competitors. Whenever the board finds that any such 
rate, fare, or charge is demanded, charged, or collected 
it may alter the same to the extent necessary to cor- 
rect such unjust discrimination or prejudice and make 
an order that the carrier shall discontinue demanding, 
charging, or collecting any such unjustly discrimina- 
tory or prejudicial rate, fare, or charge. 

Every such carrier and every other person subject 
to this act shall establish, observe, and enforce just 
and reasonable regulations and practices relating to or 
connected with the receiving, handling, storing, or de- 
livering of property. Whenever the board finds that 
any such regulation or practice is unjust or unreason- 
able it may determine, prescribe, and order enforced a 
just and reasonable regulation or practice. 


Section 29, 46 U.S.C. § 828: 


That in case of violation of any order of the board, 
other than an order for the payment of money, the 
board, or any party injured by such violation, or the 
Attorney General, may apply to a district court, having 
jurisdiction of the parties; and if, after hearing, the 
court determines that the order was regularly made 
and duly issued, it shall enforce obedience thereto by 
a writ of injunction or other proper process, manda- 
tory or otherwise. 


Administrative Procedure Act 
Section 2(c), 5 U.S.C. § 1001: 


(c) ‘‘Rule’? means the whole or any part of any 
agency statement of general or particular applicability 
and future effect designed to implement, interpret, or 
prescribe law or policy or to describe the organization, 
procedure, or practice requirements of any agency 
and includes the approval or prescription for the fu- 
ture of rates, wages, corporate or fmancial structures 
or reorganizations thereof, prices, facilities, appli- 
ances, services or allowances therefor or of valuations, 
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costs, or accounting, or practices bearing upon any of 
the foregoing. ‘‘Rule making’’ means agency process 
for the formulation, amendment, or repeal of a rule. 


Section 4(a), (b) and (c), 5 U.S.C. § 1003: 


§ 1003. Rule making 

Except to the extent that there is involved (1) any 
military, naval, or foreign affairs function of the 
United States or (2) any matter relating to agency 
management or personnel or to public property, loans, 
grants, benefits, or contracts— 


Notice; publication and contents 


(a) General notice of proposed rule making shall 
be published in the Federal Register (unless all per- 
sons subject thereto are named and either personally 
served or otherwise have actual notice thereof in ac- 
cordance with law) and shall include (1) a statement of 
the time, place, and nature of public rule making pro- 
ceedings; (2) reference to the authority under which 
the rule is proposed; and (3) eit rms or sub- 
stan iption of the 
subjects and issues involved. Except where notice or 
hearing 18 required by statute, this subsection shall not; 
apply to interpretative rules, general statements of 
policy, rules of agency organization, procedure, or 
practice, or in any situation in which the agency for 
good cause finds (and incorporates the finding and a 
brief statement of the reasons therefor in the rules 
issued) that notice and public procedure thereon are 
impracticable, unnecessary, or contrary to the public 
interest. 


Procedures 


(b) After notice required by this section, the agency 
shall afford interested persons an opportunity to par- 
ticipate in the rule making through submission of 
written data, views, or arguments with or without op- 
portunity to present the same orally in any manner; 
and, after consideration of all relevant matter pre- 
sented, the agency shall incorporate in any rules 
adopted a concise general statement of their basis and 
purpose. Where rules are required by statute to be 
made on the record after opportunity for an agency 
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hearing, the requirements of sections 1006 and 1007 
of this title shall apply in place of the provisions 
of this subsection. 


Time of publication or service of rules 


(c) The required publication or servce of any sub- 
stantive rule (other than one granting or recognizing 
exemption or relieving restriction or interpretative 
rules and statements of policy) shall be made not less 
than thirty days prior to the effective date thereof 
except as otherwise provided by the agency upon good 
cause found and published with the rule. 


Section 5(c), 5 U.S.C. § 1004: 
Authority and functions of officers and employees 


(c) The same officers who preside at the reception of 
evidence pursuant to section 1006 of this title shall 
make the recommended decision or initial decision re- 
quired by section 1007 of this title except where such 
officers become unavailable to the agency. Save to the 
extent required for the disposition of ex parte matters 
as authorized by law, no such officer shall consult any 
person or party on any fact in Issue unless upon notice 
and opportunity for all parties to participate ; nor shall 
such officer be responsible to or subject to the supervi- 
sion or direction of any officer, employee, or agent en- 
gaged in the performance of investigative or prosecut- 
ing functions for any agency. No officer, employee, or 
agent engaged in the performance of investigative or 
prosecuting functions for any agency in any case shall, 
in that or a factually related case, participate or advise 
in the decision, recommended decision, or agency re- 
view pursuant to section 1007 of this title except as 
witness or counsel in public proceedings. This sub- 
section shall not apply in determining applications for 


initial licenses or to proceedings involving the validity 
or application of rates, facilities, or lie 
utilities or carrers; nor s it applicable in any 
manner to the agency or any member or members of 
the body comprising the agency. 

Section 7(c), 5 U.S.C. § 1006: 


(c) Except as statutes otherwise provide, the pro- 
ponent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be re- 
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ceived, but every agency shall as a matter of policy 
provide for the exclusion of irrelevant, immaterial, or 
unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon con- 
sideration of the whole record or such portions thereof 
as may be cited by any party and as supported by and 
in accordance with the reliable, probative, and substan- 
tial evidence. Every party shall have the right to 
present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to conduct 
such cross-examination as may be required for a full 
and true disclosure of the facts. In rule making or 
determining claims for money or benefits or applica- 
tions for initial licenses any agency may, where the 
interest of any party will not be prejudiced thereby, 
adopt procedures for the submission of all or part of 
the evidence in written form. 


Section 8(b), 5 U.S.C. § 1007: 


(b) Prior to each recommended, initial, or tentative 
decision, or decision upon agency review of the deci- 
sion of subordinate officers the parties shall be afforded 
a reasonable opportunity to submit for the considera- 
tion of the officers participating in such decisions (1) 
proposed findings and conclusions, or (2) exceptions 
to the decisions or recommended decisions of subordi- 
nate officers or to tentative agency decisions, and (3) 
supporting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the 
ruling upon each such finding, conclusion, or excep- 
tion presented. All decisions (including initial, recom- 
mended, or tentative decisions) shall become part of 
the record and include a statement of (1) findings and 
conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion, 
presented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof. 


Rules of Practice and Procedure, 
Federal Maritime Commission 
Rule 10(0), 46 CPR 502.155: 


(0) Burden of proof. At any hearing in a suspen- 
sion proceeding under section 3 of the Intercoastal 
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Shipping Act, 1933 Rule 5(g), the burden of proof to 
show that the suspended rate, fare, charge, classifica- 
tion, regulation, or practice is just and reasonable shall 
be upon the respondent carrier or carriers. In all 
other cases, the burden shall be on the proponent of 


the rule or order. 
Bule 10(dd), 46 CFR 502.170: 


(dd) Disposition of communications extraneous to 
the record. (1) Documents not conforming to rules: 
Any pleading, document, writing or other paper sub- 
mitted for filing which is rejected because it does not 
conform to the rules shall be returned to the sender; 


(2) Ex parte communications: 


(a) No person who is a party to, or an agent of a 
party to, or who intercedes in any proceeding before 
the Commission, as defined in Bule 53(a), shall make 
any ex parte communication regarding the merits of 
the proceeding to any Commission member, hearing 
examiner, or Commission employee participating in 
the decision in the proceeding; 


(b) Ex parte communications include: 


(i) Any written communication of any kind about 
a proceeding, if copies thereof are not served by the 
communicator upon all parties to the proceeding in 
accordance with Rule 8(d); 


(ii) Any oral communication of any kind about a 
proceeding unless the communicator gives advance no- 
tice to all parties to the proceeding and unless con- 
tents of the communication are disclosed by the com- 
municator to all parties at the time of the communica- 
tion or promptly thereafter in writing ; 


(c) Ex parte communications shall not include any 
oral or written communication which relates solely to 
matters which the Commission or member thereof, 
hearing examiner, or Commission employee are au- 
thorized by law or these rules to dispose of on an ex 
parte basis ; 


(d) Any member of the Commission, presiding 
officer, employee of the Commission, or member of a 
board, participating in the decision who personally re- 
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ceives a written or oral communication which he be- 
lieves is prohibited at the time received, shall transmit 
the written communication or a summary of the oral 
communication promptly to the Secretary of the Com- 
mission together with a written statement of the cir- 
cumstances under which the communication was made, 
if not apparent from the communication itself. The 
Secretary shall place the written communication or 
summary of the oral communication in the correspond- 
ence part of the public docket of the proceeding or 
take such other or further action as may be appro- 
priate under the circumstances. Such communication 
shall not constitute a part of the record for decision. 


Order 1, Amendment 6 §§ 3.01, 3.02 and 3.03, 
Federal Maritime Commission 
(Issued February 28, 1964) (29 F.R. 3485) : 


‘The purpose of this amendment is to assign to 
the Managing Director the responsibility for (a) the 
managerial direction and coordination of the organ- 
izations and activities of the Office of the Sec - 
Office of the Hearing Examiners and the Office of the 
General Counsel; and (b) the direction and adminis- 
tration of the organization and activities of Office of 
International Affairs. 


Accordingly, Section 3 of the basic order is hereby 
| amended in its entirety, current Section 5.07 is renumbered 
_ to 5.06 and amended, and current Section 5.06 is re- 

numbered to 5.069. 


Section 3. Lines of Responsibility 


3.01 The Managing Director shall be responsible to 
and report to, the Chairman, Federal Maritime Com- 
mission. 


3.02 The Office of the Secretary, Office of Hearing 
Examiners and Office of the General Counsel shall re. 
port to the Chairman, subject to the rial di- 
rection and coordination of the Managing Director. 
The Managing Director shall, with respect to the activi- 
ties of such offices, (1) coordinate the development and 
execution of major programs, policies, plans and 

rojects to accomplish objectives established by the 
Chaienan and/or the Commission; (2) determine work 
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priorities and schedule the flow of work to meet such 
priorities; (3) review program and activity progress 
and otherwise maintain surveillance to assure the 
accomplishment of programs and projects of major 
importance. 


3.03 The Office of Administration, Office of Informa- 
tion Services, Office of International Affairs and the 
Bureau of Foreign Regulation, Bureau of Domestic 
Regulation, Bureau of Hearing Counsel, Bureau of 
Investigation, Bureau of Financial Analysis and the 
Offices of the District Managers shall be responsible to, 
and report to, the Managing Director.” 


(Note: This amendment was rescinded in part by Amend- 
ment 10, issued May 7, 1964 (29 Fed. Reg. 6290)) : 


“3.04 The Office of Hearing Examiners shall re- 
rt to the Chairman, subject to the administrative 
irection and coordination of the Managing Director.”’ 


5.05 ‘*. . Hearing examiners are exempt from all 
direction, supervision or control except for administra- 
tive purposes.’’ 
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Petition for Review of an Order of the 
Federal Maritime Commission 


REPLY BRIEF OF PETITIONERS 


The issues raised in petitioners’ brief and in the answer- 
ing briefs concern principally five substantive issues raised 
by the petition for review. These are whether the Fed- 
eral Maritime Commission erred in determining that: (1) 
petitioners, the New York Terminal Operators, must for- 
mulate and promulgate in their truck tariff a truck deten- 
tion rule under which they are liable for delays to trucks 
wuless the delay is outside the control of the terminal 
operators; (2) the terminal operators must delete from 
their ‘Three O’clock Rule’ the condition that the rule will 
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not apply in cases where trucks are unloaded without the 
services of the terminal operators’ employees ; (3) terminal 
operators may not publish charges in their Lighterage Tar- 
iff No. 2 for stevedoring lighters over-the-side of ocean 
vessels; (4) the terminal operators must publish tariffs 
for stevedoring lighters moored alongside the pier and, 
(5) the terminal operators must guarantee payment of 
all detention claims of lightermen. With respect to the 
last issue, (5), there is disagreement among the parties as 
to whether the Commission’s order requires payment of 
detention claims even though the detention was not caused 
by the terminal operator. 


In addition, there is at issue the question of whether the 
Commission’s order as a whole is void for lack of findings 
and reasons and is unenforceable for vagueness. Further, 
in both our brief and in an earlier motion for a full evi- 
dentiary hearing, a ruling on which is being held in abeyance 
pending decision on the merits, we claim that the Federal 
Maritime Commission failed in the proceedings under re- 


view to comply with the requirements of Section 5(c) of 
the Administrative Procedure Act and of Due Process. 


l. Whether the Terminals Were Properly Made Liable for 
Delays Experienced by Trucks 

With respect to the first issuae—truck detention—there is 
no disagreement that there is congestion at the piers. In 
Empire State Highway Transportation Association v. 
American Export Lines, 5 F.M.B. 565 (1959), the Com- 
mission found, as set forth at length in petitioners’ brief 
at 12-13, that this congestion arises primarily from over- 
use of antiquated pier facilities by trucks in numbers 
never visualized when the facilities were first constructed. 
Nevertheless, and despite its findings in the proceedings 
under review that ‘‘it is virtually impossible to determine 
responsibility for truck delay because of the many and 
varied factors which may or do contribute toward a par- 
ticular instance of delay’’ (JA 74), the Commission ruled 
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that terminal operators must bear liability for any un- 
usual delay experienced by any truck which happens to 
use the piers, unless the terminal involved can show the 
delay was not under its control. We objected first that 
this ruling was inconsistent with the above finding, and 
referred to two recent decisions of this court rejecting de- 
terminations of the Federal Maritime Commission (or its 
predecessor, the Federal Maritime Board) which were in- 
consistent with the findings made.t Against petitioners’ 
contention that the determination is inconsistent with the 
findings, one of the trucking intervenors, Empire State 
Highway Association, is silent. The other trucking in- 
tervenor, Middle Atlantic Conference, evidently reads the 
Commission’s order as imposing virtually absolute liability 
on the terminals for truck delay: in the view of Middle 
Atlantic Conference, the terminals would be exonerated 
only by such factors as ‘‘strikes, weather conditions, or 
acts of God.’? Middle Atlantic Conference appears to con- 
clude that as a consequence the allegedly inconsistent find- 
ing is not relevant, although the conference’s argument in 
this respect is, to us, confusing: ‘‘There is nothing incon- 
sistent... The Commission is not saying, as Petitioners 
would have it, that the cause of delay cannot be ascertained 
in a particular instance. The Commission is merely recog- 
nizing, as the record shows, that delays are attributable to 
many factors which, unlike lighter delays, cannot be isolated 
and attributable to any single cause.’ (Typewritten brief, 
12). They say also that ‘‘the necessity and practicability 
of a detention rule need not and does not depend on the 
isolation of the cause of delay in a particular instance.’’ 


The Commission in its brief stated that the theory em- 
ployed in the decision was that the terminal operators con- 
trol the pier which, in turn, puts them in a position to pre- 


1 Aktiebolaget Svenska Amerika Linien v. FMC, 122 App. D.C. 59, 351 
F.2a 756 (1965); Royal Netherlands SS Co. v. FMB, 113 App. D.C. 62, 
304 F.2d 938 (1962). 
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vent ‘‘many delays’’; accordingly, the operators should 
“not be permitted to abdicate their responsibility merely 
because the delay in a particular instance cannot clearly 
be attributable to the terminals’ misfeasance.’’ (Type- 
written brief, 11). This, too, would obviously result in 
subjecting the terminal operators in most situations to 
guaranteeing all trucks using the New York Waterfront 
daily that if they are delayed the piers will pay them 
damages, a staggering burden when the daily volume of 
trucks is considered. Neither the response of Middle At- 
lantic nor of the Commission explains the patent incon- 
sistency between the Commission’s finding and its order, 
which was clearly bottomed on determining fault in par- 
ticular instances, since particular instances are all that 
would ever be involved in a suit for detention damages. 


Further, it is clear that in any case there are no affirma- 
tive findings to support the order, particularly one as far 
reaching as the Commission now claims. As discussed at 
length in petitioners’ brief, this alone renders the order 
void, see Transpacific Freight Conference of Japan v. FMB, 
112 App. D. C. 290, 302 F.2d 875 (1962) and cases cited 
in petitioners’ brief at 19. 


The variance between the Commission’s order and the 
interpretation of the order by the Commission and Middle 
Atlantic Conference in their briefs, and the variance be- 
tween the order and the findings make it even more ap- 
parent that the determination regarding truck detention 
cannot reasonably be understood and must be set aside. 
Against the contention that the Commission was not con- 
cerned with causes of delay in particular instances is the 
fact that in its order the Commission set forth a num- 
ber of acts of truckers listed by Commission hearing 
counsel as contributing to delay (JA 74): 


‘Hearing Counsel also recognize other factors causing 
delay, e.g., the insistence of shippers to wait until the 
day of sailing to deliver export cargo; the tendency of 
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shippers to wait until the last day of free time to pick 
up import cargo; presentation by shippers of improper 
documentations at piers; and failure of truckers to be 
with their trucks when they are called for service.”’ 


This acknowledgement by the Commission of its awareness 
that delay is not necessarily the terminals’ fault must be 
read in conjunction with the Commission’s statement that 
the detention rule ‘‘must acknowledge causation and ex- 
onerate the terminals for delays which it cannot control’’. 
(JA 75). These two statements taken together necessarily 
mean that if, in a given case, the truck involved in a claim 
for damages resulting from undue detention was shown to 
have been delayed because the driver forgot his papers, 
the terminal would not be liable. This emphasis on causa- 
tion finds support in the Commission’s own brief, in a 
later argument involving petitioners’ appointment system. 
The objection is made that the appointment system would 
not tell the truckers what redress to expect ‘‘when culpable 
delays nevertheless occur.’”? But a ‘‘culpable’’ delay is 
clearly one based on fault in individual instances. We are 
at a loss to see how a rule which would acknowledge such 
causation is consistent with the interpretation put on the 
Commission’s order by Commission counsel that the Com- 
mission was not concerned with whether in a particular 
instance the cause of delay might or might not be attrib- 
utable to the terminals. Furthermore, if causation is the 
keystone, then the finding that in a particular case it is 
usually not possible to isolate the cause of delay is, as 
a matter of simple logic, fatal to the order. In any case 
the confusion is evident. 


A further ground for setting aside the order is that the 
Commission determined—with no supporting findings or 
reasons—that the appointment system instituted by the 
terminal operators as the best present solution for truck 
congestion is irrelevant to the issue of whether the opera- 
tors should be required to bear liability for truck delays. 
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(JA 75). Objection to this was articulated in detail in 
petitioners’ brief at 21-23. Neither trucking intervenor dis- 
cussed this defect in the Commission’s order. And the 
Commission in its brief merely reiterated the conclusion: 
reached in the order that the proceedings concerned only 
redress for delays and not their causes. 


This is no answer to our objections. Clearly the Commis- 
sion’s failure to make findings in support of its conclusion 
that the appointment system is irrelevant is unjustified, 
even assuming for argument’s sake that redress is the 
only concern here. Obviously, the redress for delay that 
should be made to a trucker who does not make an appoint- 
ment, or who fails to keep one, must be distinguished from 
that which should be made when a trucker appears as 
scheduled. The Commission’s position expressed in its 
order and repeated in its brief that the appointment system 
does not affect redress is thus plainly wrong and cannot 
support the conclusion that appointments are irrelevant to 
the truck detention issue. Moreover the Commission’s 
statement that the causes of delay are ‘‘not at issue here”’ 
is, as discussed in our brief, belied by the order of investiga- 
tion and by those portions of the order which express in 
explicit terms the Commission’s concern over truck delay 
and its causes. (JA 66, 74). 


Nor is it an answer to suggest that the appointment 
system was not before the Commission in the proceedings 
under review. The Commission in its opinion expressly 
discussed the question of the impact of the appointment 
system on whether the terminals should be liable for track 
detention. It rejected the appointment system because it 
determined that the system was irrelevant. The Com- 
mission in its brief made use of the appointment system 
to support its assertion (Typewritten brief, 11) that the 
terminals recognize their control over truck delays. The 
appointment system is not a spigot to be turned on and 
off when it suits the convenience of the Commission. Hav- 
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ing recognized the institution of the appointment system 
in Truck Tariff No. 7 and having dealt with the impact of 
this system substantively, not jurisdictionally, the Com- 
mission may not on brief urge that the issue was not before 
it. 


A further ground urged for setting aside the Commis- 
sion’s truck detention order was that it exceeds the Com- 
mission’s statutory power inasmuch as it does not relate 
to the ‘‘receiving, handling, storing, or delivering of prop- 
erty’’ as required by section 17 of the Shipping Act, 1916. 
The Commission’s response to this argument is simply a 
conclusion: ‘What petitioners do or fail to do in coping 
with delays in handling cargo are plainly practices relat- 
ing to the handling of property.’’ (Typewritten brief, 12). 
Intervenor, Middle Atlantic Conference, dwells at length in 
its brief on whether the Commission exceeded its statutory 
power, arguing in essence that a payment to a trucker whose 
truck stood in line at a pier longer than usual should be 
regarded as being identical to a demurrage payment. 


These objections misconceive the thrust of petitioners’ 
argument. As pointed out in petitioners’ brief, the Com- 
mission’s truck detention rule, however interpreted, ulti- 
mately involves a payment to the trucking company and 
not to the cargo. The tariff rates charged by the truckers 
do not vary with respect to the time it takes to transport 
the goods. If, for example, a truck experiences unusually 
rapid handling there is no reduction in the price charged the 
shipper. Nor is there an increase in cases where a truck 
is caught in rush hour traffic and delayed. The Commis- 
sion’s truck detention rule is essentially an order calling 
for settlement of accounts between connecting transpor- 
tation agencies and is not within section 17 of the Shipping 
Act, 1916. Such payments are not demurrage. Demurrage 
‘fis a charge exacted by a carrier from a shipper or con- 
signee on: account of a failure on the latter’s part to load 
or unload [railroad] cars within the free time prescribed 
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by the applicable tariffs.’’ St. Louis, Southwestern Rail- 
way Co. v. Mays, 177 F. Supp. 182, 183 (E.D. Ark. 1959). 
It may also, of course, refer to failure to load or unload 
vessels under the same circumstances and a failure to re- 
move goods in storage. In each case the shipper or con- 
signee has complete control over the cars, vessels, or goods 
and there is a prescribed time limit for him to complete 
the transfer of the goods involved or release of the equip- 
ment back to the carrier. The situation with respect to 
truck detention is completely different. There is not now, 
and under the circumstances cannot be, a free time pro- 
vision in petitioners’ tariff and the Commission has not 
suggested that there be one. Further the terminal has no 
control over a truck standing in line blocks away from the 
pier. Unlike the demurrage situation the terminal did 
not order goods to be shipped on a truck under conditions 
where it was clearly stated that if it retained the truck 
longer than a stated period of time it would make pay- 
ments based on a specific schedule of charges. Here the 
terminal has no idea what trucks might appear on a given 
day, no control over what trucks appear and no way of 
preventing trucks from appearing except through its ap- 
pointment system. Nor are the damages fixed and definite. 
Under the rule envisaged by the Commission, damages obvi- 
ously are determined by the success of truckers in pur- 
suing their own damage claims, which are, of course, un- 
predictable. The essence of demurrage is not a penalty 
but a contractual provision whereby a party to a contract 
subject to a tariff is apprised in advance of what it will 
cost him if he chooses to retain cars or keep goods in 
storage longer than the prescribed free time. It presup- 
poses that the person asked to pay demurrage has a choice 
in the matter. These factors are absent here and truck 
detention cannot be analogized to demurrage so as to give 
the Commission a power it does not have under its enabling 
statutes. 
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The Commission’s statement that J. M. Altieri v. The 
Puerto Rico Ports Authority, 7 F.M.C. 416, 419 (1962) is 
inapplicable because of a difference in the issues involved 
also misses the point. This case represents recognition by 
the Commission that those practices relating to property 
assigned to the ‘‘special expertise of the agency’’ are 
limited. For example, the Commission pointed out in 
that case ‘“‘claims for loss of or damage to cargo or for 
damages due to failure to follow routing instructions do 
not fall within the act.’’ (Ibid). 


Petitioners further objected to the Commission’s ruling 
regarding truck detention on the ground that it consti- 
tuted an exercise of the Commission’s rule-making au- 
thority and that the Commission had not followed the 
rule-making procedures required by the Administrative 
Procedure Act. The Commission answered this in its 
brief by asserting, first, that its ruling was adjudicatory 
because it was not ‘‘general and future in effect, but rather 
was particular and immediate.’? The short answer to this 
tautological argument is (1) that the Commission admits 
(Typewritten brief, 13) in the sentence immediately follow- 
ing that the effect of the rule is future—as it obviously 
is—and (2) that while to some extent the question is one 
of semantics, the rule is certainly not specific as opposed 
to general. Indeed, Middle Atlantic Conference, in its 
argument that rule-making is not involved, appears to say 
(Typewritten brief, 13) that the generality of the rule is its 
saving grace. It states that if the Commission had spelled 
out the terms and conditions of the rule, ‘‘the Petitioners’ 
argument on the rule making violation would be well taken’’. 
The ruling is general in application because it applies to 
the future conduct of all terminals in New York Harbor 
who are members of the Conference and covers any truck 
which at any future time might arrive from anywhere in 
the United States at a pier operated by a Conference 
member. 
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The Commission’s second answer is that even if the pro- 
ceedings did constitute rule making, the terminal operators 
were afforded all the procedural safeguards required by 
the Administrative Procedure Act and were therefore not 
prejudiced. The Commission states in its brief (Type- 
written brief, 13) that ‘‘the Commission’s order would be 
no less vague and uncertain if it resulted from rule mak- 
ing rather than adjudication”. But as stated in peti- 
tioners’ brief at 27, the objection that the Commission 
failed to follow the prescribed rule-making procedures 
is an objection with substance. Petitioners discovered, in 
the course of proceedings which had been advertised as 
investigatory in nature, that they would be required to 
adopt a rule the implications of which are enormous. There 
was no advance notice that such a rule would be required 
and no advance notice of what its proposed contents would 
be. Petitioners had no time to consider and present to the 
Commission in appropriate hearings questions regarding 
the burden of proof, the circumstances under which they 
might exonerate themselves, the forum to be used to de- 
termine detention damages and other questions of a similar 
nature. It is to give parties who would be affected by a 
proposed rule an opportunity to discuss and perhaps liti- 
gate such questions in advance of the rule’s adoption that 
the Administrative Procedure Act contains the procedural 
requirements found in Section (4). 


It is no answer to say, as the Commission and inter- 
venors do, that the Commission may neatly avoid the rule- 
making requirements of the Administrative Procedure Act 
by outlining the order it desires and forcing the hapless 
respondent to supply operational details. The Commission 
may not thus avoid its responsibility by doing indirectly 
what it apparently does not wish to do directly. 


Finally, none of the answering parties consider the 
charge that the Commission’s order imposes millions of 
dollars of potential liability on terminal operators with- 
out making suitable findings and, indeed, without really 
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considering the matter at all. There are for example, no 
findings made as to the amout of money involved. There 
is no determination regarding the financial condition of 
the terminal operators (in point of fact, several operators 
have ceased operation since the proceedings before the 
Commission began). And there is no determination that 
the terminal operators, or shippers of goods stevedored by 
the terminals are the appropriate parties to bear this great 
economic burden. In failing to consider these questions, 
the Commission did not act with the discriminating aware- 
ness of the consequences of its action as required by Bur- 
lington Truck Lines v. United States, 371 U.S. 156, 172 
(1962). On this ground also the order must be set aside. 


2. Whether the Three O’Clock Rule Must Apply Regardless of 
Whether the Truck Driver Unloads the Truck Alone 


In petitioners’ Truck Tariff No. 6 (JA 161), which has 
since been superseded by Truck Tariff No. 7 (JA 176), item 
10 provided for a ‘‘Three O’clock Rule.’’ Under this rule, 


a truck in line before 3 p.m. which has been checked in 
with the receiving clerk is given a guarantee that it will 
be serviced at straight-time tariff rates regardless of the 
hour when servicing actually takes place. The exception 
is where the truck is unloaded without the services of the 
terminal operator. The Commission determined that this 
exception must be deleted. Petitioners objected to this de- 
termination because (1) the Commission’s conclusion con- 
tains no supporting findings and reasons; (2) it is ar- 
bitrary in that it forces the terminals to stand by regardless 
of the hour while the truck driver unloads his truck at 
any rate agreeable to him tying up terminal labor at over- 
time wages for an indefinite period of time; (3) it does not 
consider—and indeed appears to undercut—the appoint- 
ment system; and (4) it is vague and indefinite because 
it is impossible to determine whether the Commission 
meant to limit its determination to the rule as it existed 
in Truck Tariff No. 6 or, alternatively whether the Com- 
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mission’s determination was meant to apply to the three 
o’clock rule as it appears jn Tariff No. 7 as well. 


e Commission argues 
ad difficulty 


which is the narrow one 0 

rule the Conference tariff 

rule to cases where terminal 

the truck. The Commission 

o’clock rule was invalid, but only th 

even where the driver unloads the truck himself. The 
discussion in the Commission’s brief is not addressed to 
this determination and is hence irrelevant. 


Futher, none of the answering briefs satisfactorily ex- 
plain the relationship between the Commission’s decision 
concerning the three o’clock rule and the appointment 
system in Truck Tariff No. 7. We argued that if the 
Commission’s determination does not apply to Truck Tar- 
iff No. 7 with its appointment system, the order in this 
respect is moot. If, on the other hand, the Commission 
meant its order to apply to Truck Tariff No. 7, then 
its determination is arbitrary and lacks the required find- 
ings and reasons, since no findings are made or reasons 
given as to why trucks without appointments are still 
entitled to receive service if they arrive before 3:00 p.m. 
even if the driver unloads it. 


Intervenor Middle Atlantic Conference evidently has 
no objection to petitioners’ position in this regard since 
its brief fails to mention the three o’clock rule. Com- 
mission counsel e idently do not consider that the later 
tariff was before the Commission. The answer to this 
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is that the Commission did not share this view when it 
dealt substantively with it in connection with its truck 
detention ruling. Empire State Trucking Association 
states first there was substantial evidence to support the 
Commission’s position. But we are not advised as to 
what this evidence is or which of the possible positions 
of the Commission it supports, and in any event such an 
answer is not responsive to the charge that required find- 
ings and reasons are absent. Empire State then argues 
that the Commission’s determination is not moot inas- 
much as it can later consider the new tariff. But aside 
from the objections that can be raised to such a sugges- 
tion on grounds of administrative and judicial economy, 
it has no relevance to the problem here. Assuming hy- 
pothetically that this Court were to uphold this portion 
of the Commission’s order, how would the possibility of 
a second proceeding serve to clarify matters now? Truck 
Tariff No. 6 is no longer in existence. Yet the Commis- 
sion’s order is absurd if applied to Tariff No. 7, wholly 


apart from the fact that it made no findings with respect 
to this tariff on this issue. It would mean that a driver 
who showed up before 3 o’clock in the afternoon could 
have his truck unloaded even if he had no appointment 
and insisted on unloading it himself. 


In short, petitioners are in the posture of being asked 
to comply with a bewildering and incomprehensible order. 
The difficulty is of the Commission’s own making. It 
well knew long before it wrote its decision that Tariff No. 6 
had been superseded by Tariff No. 7 and it knew what 
Tariff No. 7 contained. The Commission, not petitioners, 
should bear the burden of its failure to indicate how its 
ruling applies to the situation existing at the time the 
order was issued. 
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3. Whether Petitioners May Include in Their Lighterage Tariff 
Charges to Lightermen When Terminal Personnel Load or 
Unload Lighters Moored Alongside the Vessels 

At the outset we wish to clarify a misconception which 

the intervening lightermen apparently have as to what is 
at issue in this review proceeding and what the Commis- 
sion decided. Point I of the Lightermens’ brief is that 
terminals may not reserve the right to determine whether 
lighters should be directed to the side of the pier or the 
side of a vessel for loading or unloading cargo. We 
gather the lightermen wish to make this decision them- 
selves, despite the fact that they comprise only a small 
part of terminal traffic. But who should direct traffic is 
not at issue in this case. The Commission noted in its 
decision that it is a universal practice for the terminal 
operators to direct the lightermen to a place on the pier 
or alongside the steamship in question. (JA 63). The 
Commission did not say this practice was illegal or other- 
wise undesirable. This issue was not raised in the peti- 
tion for review, nor was it raised in the stipulation of 
issues between the parties. At no time was it raised by 
the lightermen. Consequently, the extensive discussion of 
this issue in the lightermen’s brief is beside the point. It 
may be noted, however, that it is difficult to visualize any 
different arrangement since only the terminal operator 
is in a position to know which location is most efficient 
given the other work going on at the pier. 


With respect to the issue of over-the-side tariff charges, 
the Commission and the lightermen rely principally upon 
the fact that no extra work is involved when the terminal 
operator loads to or from the deck of a lighter instead of 
to or from the pier. Relying upon the testimony of two 
lighterman who evidently observed these operations, they 
urge that it costs the terminal less to perform this opera- 
tion than it does to load to pier side. Since, they argue, 
steamships pay a negotiated contract price to have their 
cargoes stevedored, the terminal operator thus receives a 
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windfall if he also may charge lightermen. As the Com- 
mission views it, he is receiving two payments for the 
same work. 


For the reasons indicated in our brief the Commission’s 
view is wrong. It is the Commission which is proposing 
its own order and it is not encumbent upon the terminal 
operator to prove that over-the-side loading involves extra 
costs. The Commission has consistently misapplied, and 
continues to misapply, its own Rules of Practice as well as 
the Administrative Procedure Act in this regard. Rule 
10(0) of the Commission’s Rules of Practice provides 
that in proceedings such as these ‘‘the burden of proof 
shall be on the proponent of the rule or order.’’ Yet Com- 
mission counsel in their brief (Typewritten brief, 18) state 
that: 


“There clearly is sufficient evidence in the record for 
the Commission’s rejection of petitioners’ attempted 
justification of the additional charges on the basis of 
additional expenses.’’ (Emphasis added.) 


As indicated in petitioners’ brief this attitude is the 
same as that which the Commission displayed in its deci- 
sion. Neither the Commission nor the lightermen have 
explained, or even discussed, in their answering briefs why, 
if the Commission rather than petitioners is the proponent 
of the order here petitioners should be required to ‘‘justify”’ 
the existence of extra costs. We again call the court’s 
attention to the fact that in the order under review the 
Commission made no affirmative findings that the costs 
of the terminal operator are the same or lower when he 
loads to or from a lighter. Neither answering brief dis- 
putes that the Commission failed to make these findings. 
That petitioners in fact showed that extra costs are in- 
volved when they load over-the-side neither changes the 
burden of proof nor excuses the Commission’s lack of 
findings. The testimony showing the reasons why extra 
charges are incurred in over-the-side operations—such as 
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the cost of re-rigging booms, and the delays caused thereby 
(JA 146-150)—makes clear the fact that over-the-side oper- 
ations entail additional cost to the stevedore. The testimony 
of the two lightermen must of course be disregarded since 
the self interest in their testimony is obvious and, in ad- 
dition, since concededly they merely observed such opera- 
tions they were not in a position to be aware of the various 
cost factors involved. 


Further, wholly apart from cost considerations, the Com- 
mission’s ruling that petitioners may not charge for over- 
the-side stevedoring rests entirely on its assumption that 
there is a double charge or double recovery. Yet the steve- 
doring contracts between the terminal operators and the 
steamship companies specifically recognize that the terminal 
operator will recover and retain charges for loading light- 
ers. This provision is in the standard form contract used 
with hardly any exceptions throughout the port. Para- 
graph 5 of these contracts states: 


“Income from handling lighters and cars: the con- 
tractor shall collect and retain its customary charges 
for labor services in connection with the loading and 
unloading of railroad cars, lighters, barges and 
scows.”’ 


The statement by the lighterman that this refers only to 
the case where lighters are loaded or unloaded by terminal 
employees alongside piers, but not alongside vessels, is 
absurd. As they themselves recognize, the practice whereby 
the terminal operators receive charges for servicing light- 
ers over-the-side is one of long standing, and pre-dates 
World War I. Alternatively, the Commission found that 
the occasions when terminal employees load or unload 
lighters alongside piers are rare, this work normally being 
done by Chenango labor working for William Spencer 
& Son. Obviously, the reference in Article 5 to “‘custom- 
ary charges’’ encompasses over-the-side operations. Under 
this provision the steamship company and terminal op- 
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erator recognize that charges will be retained by the termi- 
nal, and this in turn is a factor in determining the price 
they negotiate for stevedoring. Accordingly, it is not true 
that the terminal operator is being paid by the steamship 
lines for loading or unloading the steamship’s cargo to 
or from lighters. 


This is further evidenced by the fact that the steamships 
have no complaint regarding the alleged ‘‘double’’ recovery, 
to which they would be the first to object if it actually 
existed. Throughout this case the Commission has never 
explained why the party who would be most likely to object 
to ‘‘double recovery’’—the steamship company—has in fact 
not objected at all. Nor has it explained why the steam- 
ships agree in their contracts that the terminals will retain 
lighter revenue. The objectors are the lightermen and 
only the lightermen, who would use the steamship com- 
pany as a device to get out of paying costs which they 
admit are included in their fees to shippers. 


The Commission needed to establish two threshold prop- 
ositions with regard to its determination that petitioners 
may not continue to charge—as they have for decades— 
for over-the-side stevedoring. First, it had to establish 
affirmatively that no extra costs are involved. This it has 
neglected to do. Second, even if it had done this, it has not 
been able to show, and could not possibly show because of 
the contractual provisions between terminal operators and 
steamships, that the steamships had already paid for the 
service. The double recovery argument is a myth, sup- 
ported by no findings or evidence and the Commission’s 
determination based thereon is plainly arbitrary.” 


2In stressing the above considerations, petitioners do not mean to slight 
the other objection made in their brief that this ruling was beyond the Com- 
mission’s statutory powers under section 17 of the Shipping Act, since it 
does not concern the cargo and hence does not relate to the ‘‘receiving, han- 
dling, storing, or delivering of property.’’ 
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4. Whether Petitioners May Be Forced To Publish a Tariff of 

Charges for Loading and Unloading Lighters at Pierside 

The Commission also asserts that it violates section 17 
of the Shipping Act, 1916 if the terminal operator does 
not publish a tariff for stevedoring lighters at pierside. 
As set forth in the decision, the terminal operator ‘‘rarely”’ 
performs this service; when he does, it is as an accommoda- 
tion to the lighterman, when Spencer cannot do it and the 
terminal operator has men available. (JA 63, 77-8) Several 
key facts bearing on this issue are clear from the decision 
and the briefs. First, there is no attempt by the Commis- 
sion in this case to change the relationship between lighter- 
men and Spencer & Company so as to make Spencer pub- 
lish rates of the sort petitioners would be required to 
publish. Spencer will continue to operate using negotiated 
rates rather than tariff rates regardless of the outcome of 
this case. Second, it is obvious from the Commission’s 
brief that no attempt will be made by the Commission to 
force the terminal operator to offer the service if he 
does not feel like doing so. The brief states (Typewritten 
brief, 20): ‘‘The Commission’s report informs the peti- 
tioners, however, that they must publish a tariff setting 
forth the rates ‘to the extent such services are per- 
formed.’ ’? The Commission suggests that the terminal 
operators may provide as a condition ‘‘where Spencer does 
not have labor in a position to do it.”’ (Ibid.) Since 
Spencer will always have labor if the lighterman offers a 
high enough price, this condition alone renders the tariff’s 
application uncertain. And while the Commission in its 
brief did not expressly say so, it is evident that the termi- 
nal operator could also make the tariff conditional upon 
his having labor available. Thus qualified, the tariff is 
illegal as failing to indicate objectively the conditions upon 
which services will be rendered (see cases cited in peti- 
tioners’ brief at 38-9). 


Nowhere in its brief has the Commission addressed itself 
to the fact that this portion of its order creates a flagrant 
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discrimination. It compels the pier operator to publish a 
tariff when Spencer is permitted to do the same work at 
the same place on the basis of negotiated rates. The lighter- 
men in their brief say only that if Spencer is not subject 
to the Commission’s jurisdiction he cannot be forced to 
publish rates and if he is subject to it the Commission 
‘“presumably’’ will direct that Spencer do so. This is 
all that the answering briefs presented on this issue since 
the Commission in its brief neglected to discuss this at 
all. The conclusion is inescapable that no satisfactory 
answer has been found to petitioners’ charge presented at 
length in its brief that the Commission’s order discrimi- 
nates against them in favor of Spencer. 


So far as the issue of labor strife is concerned if the 
Commission’s decision prevails, the Commission suggests 
that this matter was not presented to it and is, in any case, 
largely an irrelevant factor. It is wrong on both points. 
The strike of the Chenangos was brought to the attention 
of the Commission in oral argument (JA 165-6) which was 


the first possible occasion for doing so. This strike oc- 
curred when terminal labor was used by one of the termi- 
nal operators to unload barges with the result that in May, 
1964 the Port of New York was closed down for two days. 
The Commission as an expert body is required to take such 
factors into account in framing its order, Burlington Truck 
Lines v. United States, 371 U.S. 156, 172 (1962). 


5. Whether the Terminal Operators May Be Forced To Assume 
Liability for All Lighter Detention Claims 


It is clear from the briefs that there is hopeless con- 
fusion as to what the Commission decided regarding lighter 
detention. On its face the Commission’s order appears to 
require the terminal operators to pay all claims lightermen 
may present if their lighters are delayed in loading or un- 
loading alongside vessels, regardless of whether the termi- 
nal operator was or was not responsible for the delay. 
The Commission in its order said (JA 72-3) ‘‘In the case of 
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lighters, delay can usually be attributed to the terminal 
operators in that they determine in what manner and with 
what priority a certain lighter will be loaded or unloaded 
.... [but] even if detention is caused by the carrier it is 
only natural to look to the terminal for redress; .. . the 
lighterman cannot be expected to seek out fault—this be- 
ing a matter between the carrier and its contractor the ter- 
minal ...’? While this is presented in the opinion as a 
description of the position taken by hearinig counsel there 
is nothing to suggest that the ruling departs from or 
qualifies it. 


But this is not the interpretation of the opinion which 
the lightermen present. They view the Commission as 
having required terminals to pay only for detention where 
the terminals are responsible. As stated in their brief 
“‘simple justice requires that the terminal operators pay 
for the delays for which they are responsible.’’ The lighter- 
men do not discuss that portion of the opinion in which 
the Commission states that the terminal operator must bear 
the responsibility ‘‘for ensuring”? payment of detention 
claims (JA 74). It is not clear from the Commission’s brief 
(Typewritten brief, 22) what position Commission counsel 
is taking although it appears that they agree with the 
lightermen. 


Petitioners frankly continue to be at a loss to under- 
stand what is being ordered. On the one hand it appears 
that the Commission determined that terminal operators 
were in the best position to receive lighter detention 
claims, that they must pay these and attempt, if possible, 
to collect from the steamships. As set forth at length in 
our brief, if this is indeed the Commission’s position it 
is unsupported by findings and unsupported by evidence 
of record and wholly exceeds the Commission’s statutory 
powers in compelling terminals to act as guarantor of 
claims with no fee or compensation therefor. If, on the 
contrary, the Commission merely ruled that terminal op- 
erators should be liable for detention when they cause the 
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undue delay then the findings and reasoning of the Commis- 
sion are inapplicable to its conclusion. And, in any event, 
there are no findings to support even this determination as 
required by Section 8(b) of the Administrative Procedure 
Act. Further, we again call to the Court’s attention the 
fact that the Commission’s determination—whatever it 
might be—was based upon a finding of the hearing ex- 
aminer who in turn made his finding on the basis of one 
reference by hearing counsel to testimony by a lighterman 
that he had experienced difficulty in recovering on deten- 
tion claims. Such evidence fails to meet the burden of 
proof imposed on the Commission by Rule 10(0) of its 
Rules of Practice. (Appendix, petitioners’ brief). 


Equally confusing is the Commission’s mandate that the 
lighter detention rule must correspond with that for trucks. 
In its decision, the Commission stated that it saw a dis- 
tinction between the disclaimer of liability for truck deten- 
tion in petitioners’ truck tariff, and the lighterage tariffs’ 
provision that it did not preclude lighters from pursuing 


detention claims against steamships. It claimed this dis- 
criminated against trucks even though it admitted no such 
claims had ever been presented. It ordered petitioners 
to put into the truck tariff the same type of provision, 
evidently forgetting that in other parts of its decision it 
variously ordered a truck detention rule and a lighter deten- 
tion rule which are incompatible with this portion of its 
decision. The absurdity of the Commission’s lapse—which 
its own counsel did not even discuss, despite a detailed dis- 
cussion of it in petitioners’ brief—is easily seen by compar- 
ing the three orders. First, the Commission ordered term- 
inal operators to pay for truck detention unless they could 
‘‘exonerate’’ themselves. Second, it ordered terminals to 
pay all lighter detention claims, whether the terminal op- 
erator is at fault or not. And third, it ordered the confer- 
ence to include in its truck tariff a provision permitting 
truckmen to seek detention against steamships, on the 
ground that the detention rules should be substantially the 
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same. In short it ruled that truckmen must be given the 
same ‘‘right”’ to sue as lightermen had, without recalling 
that it had drastically changed the detention rights of 
lightermen. Obviously, were petitioners to include a pro- 
vision similar to that which the Commission appears to re- 
quire for lightermen, the resulting truck detention rule 
would differ from that which the Commission ordered. 


This is not to suggest that the Commission could find, 
on the record before it, that the terminal operators must 
act as guarantor of all detention claims of both trucks and 
lighters. We are suggesting that the Commission order 
under review is in this, as in other respects, so carelessly 
formulated and internally inconsistent as to be incompre- 
hensible, and incapable of compliance or enforcement. 


6. Whether Petitioners’ Rights Under the Administrative Pro- 
cedure Act and to Due Process Were Violated in the Course 
of the Proceeding Before the Commission 


In our motion for a full evidentiary hearing and in our 
brief we detailed instances where the terminal operators’ 
rights under the Administrative Procedure Act, as well as 
their rights to procedural Due Process, were disregarded. 
Summarized, these instances include the following. 


1. Ten days before the hearings began the Commission 
changed its internal organization placing hearing examiners 
under the managerial direction of the Managing Director. 
While the Commission soon realized the illegality of this 
arrangement, the arrangement prevailed through most of 
the hearings. 


2. Staff members who engaged in the investigation par- 
ticipated in the decision. These persons include two mem- 
bers of the Office of Foreign Regulation, and James L. 
Pimper, General Counsel. Mr. Pimper’s presence violated 
the Act in a number of respects, partly because he was Act- 
ing Managing Director and was active in instituting pro- 
ceedings in the investigation. Presence of the others like- 
wise violated the act. 
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3. Members of the Staff improperly communicated ex 
parte with the Commission. 


Inasmuch as petitioners have already discussed these 
instances as extensively as it is possible for them to do so, 
in light of their somewhat limited information, we will re- 
fer to, and incorporate here the discussions appearing in 
petitioners’ brief, in the motion for a full evidentiary 
hearing, and in petitioners’ reply to answers to petitioners’ 
motion for a full evidentiary hearing. 


The responses on this issue have been varied. The Com- 
mission claims petitioners were not prejudiced, since they 
have not shown exactly how the Managing Director in- 
fluenced the examiner. This showing, which one outside 
the agency could probably never make, is not required, 
Amos Treat & Co. v. 8.E.C., 113 App. D. C. 100, 306 F.2d 
260 (1962); Law, Disqualification of SEC Commissioners 
Appomted from the Staff, 49 Corn. L. Q. 257 (1964). 


This same error is evident throughout the Commission’s 
discussion of Mr. Pimper’s presence, i.e., the statement in 
its brief (Typewritten brief, 29) that ‘‘Pimper served as 
Acting Managing Director for only one month, The likeli- 
hood of his active participation in the investigation in any 
substantial degree was minimal in view of his short tenure.”’ 
The Administrative Procedure Act does not subject peti- 
tioners to the risk of assuming that because Mr. Pimper 
was only managing director for one month they were not 
prejudiced by his presence at the meeting at which an 
order was adopted ruling against petitioners across-the- 
board. 


The same is true regarding Mr. Pimper’s ‘‘investigatory 
zeal’’ or its lack, as relating to his acting in both an ad- 
visory capacity to his staff, and in a subordinate capacity 
to the Managing Director. Nowhere does the Commission 
discuss the fact that Mr. Schmeltzer was present at the 
time proceedings were instituted in 1963. He was Manag- 
ing Director when the Commission decided the case being 
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reviewed here. He also supervises Mr. Pimper. The sub- 
ordinate thus passed on what his superior began, which 
violates the Act. Columbia Research Corp. v. Schaffer, 
256 F.2d 677 (2d Cir. 1958) (abated for unconnected reason, 
256 F.2d 681). 


Finally, the Commission errs when it says the memo- 
randum from Messrs. May and Schmeltzer was not relevant. 
A copy of this is at JA 169 and it shows that they discussed 
the question of whether lighters may be charged for over- 
the-side loading or unloading. 


The Commission, and intervenor Middle Atlantic, would 
also avoid the effects of the Commission’s failure to abide 
by the requirements of § 5(c) of the Administrative Pro- 
cedure Act by saying that piers are a “public utility’? and 
that the section does not apply. The Court is referred to 
our discussion of this issue in our Reply to Answers to 
Petitioners’ Motion for Full Evidentiary Hearing, filed 
October 4, 1966, in these proceedings. Tn short, the answer 
to this contention is that Davies v. Bowles, 321 U.S. 144 
(1944) and McKenzie v. Irving Trust Co., 323 US. 365, 370 
(1945) held that with respect to unamplified statutory 
references to ‘‘public utility’’ such as are found in § 5, the 
question of what is a public utility is to be determined by 
state law. The leading New York case of Randall v. Bailey, 
93 N.Y.S. 24 173 (Sup. Ct. 1940), affd. 288 N.Y. 280, 43 
N.E. 2d 43 (1942) makes it clear that docks in New York 
are not utilities. In this famous case, the question was 
whether Bush Terminal Company properly paid out some 
$3.6 million in dividends. Bush Terminals owned land 
“equipped with piers and warehouses, and other terminal 
facilities.’ It acquired ‘‘additional piers and warehouses 
and other terminal facilities.”’ In fact, the Bush Terminal 
Company was a New York harbor terminal operator. Jus- 
tice Walter of the Supreme Court, whose decision was 
affirmed on appeal, said, discussing the good will of the 
Bush Terminal Company: 
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“The term ‘good will’ is generally used as indicating 
that element of value which inheres in the fixed and 
favorable consideration of customers arising from an 
established and well-known and well-conducted busi- 
ness, and in an enterprise of this sort, enjoying no 
legal monopoly, and not a public utility in a legal sense, 
that element of value indisputably is property for which 
stock may be issued... .’? (Emphasis added.) 


The claim that § 5(c) does not apply because petitioners 
operate ‘‘public utilities’? is thus without merit. 


CONCLUSION 


For the foregoing reasons, read in conjunction with peti- 
tioners’ principal brief herein, the relief requested in the 
petition for review should be granted. 


Respectfully submitted, 


Mark P. ScHLerer 
Sruarr C. Law 
Attorneys for Petitioners 


Komrvers & Forr 
529 Tower Building 
Washington, D. C. 20005 


May 29, 1967 


SIf appropriate in light of other relicf which may be granted, petitioners 
also urge the Court to grant their motion for a full evidentiary hearing. 
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QUESTIONS PRESENTED 


1. Did the Federal Maritime Commission err in finding that certain of petitioners’ 


terminal practices violated section 17 of the Shipping Act of 1916? 


Were the Commission's conclusions that petitioners' truck and lighterage 
tariffs must be amended supported in its report by adequate findings of 


fact and reasons? 


Were petitioners denied the safeguards of the Administrative Procedure Act 
relating to the separation of investigatory and judicial functions and in- 


jured thereby? 
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COUNTERSTATEMENT OF THE CASE . . 
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1. THERE WAS A RATIONAL BASIS FOR THE COMMISSION'S CONCLUSION 
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THE COMMISSION'S RULING THAT PETITIONERS' THREE O'CLOCK 
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THE COMMISSION DID NOT ERR IN ITS DETERMINATION THAT 
PETITIONERS' LIGHTERAGE TARIFF MAY NOT PROVIDE FOR CHARGES 
TO LIGHTERMEN BY TERMINAL OPERATORS FOR LOADING AND UN- 
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THE COMMISSION'S DETERMINATION THAT PETITIONERS MUST INCLUDE 
IN THEIR TARIFF A RATE FOR LOADING AND UNLOADING CARGO TO THE 
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THE COMMISSION WAS CORRECT IN CONCLUDING PETITIONERS MUST 
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PETITIONERS! TRUCK DETENTION RULE GRANTED AN UNREASONABLE | 
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NONE OF PETITIONERS' STATUTORY OR CONSTITUTIONAL RIGHTS WERE 
VIOLATED IN THE PROCEEDING BELOW. . 


A. There Was No Violation of Section 5 of the Administrative 
Procedure Act. . 2.2 eee ee ee ee eee ee ern e 


B. No Staff Member Who Engaged in the Investigation Partici- 
pated in or Advised the Commission with Respect to Its 


Dectslotie ees 56 cee wt te we ee eae le ae: oe 


CONCLUSION . 


TABLE OF AUTHORITIES 


CASE 


City of Oakland v. El Dorado Terminal Co., 106 F.2d 1000 
COMDE TOGO) ee eae ES 8 ee tee ra Se o> eta SST ep 8 RR ss 28 


California v. United States, 320 U.S. 577 (1964) . 12, 21, 22 


Carnation Co. v. Pacific Westbound Conference, 383 


See 


213 (1966) 2 1 6 6 ee ee ee ww tw trees 
Bice . oo “ 


Davies Warehouse v. Bowles, 321 U.S. 144 (1944) . 


Empire State Highway Transportation Association v. 
American Export Lines, 5 F.M.B. 565 (1959) ....--- 


Imposition of Surcharge on Cargo to Manila, Republic of 
the Philippines, 8 F.M.C. 395 (1965)... +--+ +++ 


J. M. Altieri v. Puerto Rico Ports Authority, 7 F.M.C. 
LYS CLOGO2): ei Se ea eS Oe eS el Seo eS ey Sei eh ce -% 


Philadelphia Co. v. Securities and Exchange Commission, 
84 U.S. App. D.C. 73, 175 F.2d 808 (D.C. Cir. 1949)... - 


Sun-Maid Raisen Growers Ass'n v. United States, 33 F. Supp. 
959 (N.D. Cal. 1940), aff'd 312 U.S. 667 (1940). - +--+ +--+ 


Volkswagenwerk Aktiengesellschaft v. Federal Maritime 
Commission, _U.S. App. D.C.__, _F.2d_ (D.C. Cir. 1966). 


STATUTES 


Judicial Review Act (Federal Agencies), 28 U.S.C. §2341 et 1 
Administrative Procedure Act, 5 U.S.C. §551 et seq. +--+ - Passim 


Shipping Act, 1916, 46 U.S.C. §801 et seq. - - + +++ +e Passim 


QTHER AUTHORITIES CITED 


Federal Maritime Commission Rules of Practice and Procedure, 
AGOsGuPRe S502 ce esp ki ase wear, Seales he eet See 


Grossman, Ocean Freight Rates (1958) ...... 


Commission Order 1, as amended, of February 28, 1964..... 


Cases principally relied upon by respondents. 


COUNTERSTATEMENT OF THE CASE 


ae 


This case is before the court on a petition to review an order of 
the Federal Maritime Commission (Commission) issued and served on May 16, 1966, 
pursuant to the Shipping Act, 1916, 39 Stat. 728, as amended, 46 U.S.C. § 801 
(1961) et seq. (Act). The order was issued in the Commission's Docket No- 1153 - 
Truck and Lighter Loading and Unloading Practices at New York Harbor. Juris- 
diction to review the Commission's order is conferred on this court by 28 U.S.C. 

§2341 et seq-, P-L- 89-554, September 6, 1966, which reenacted, with minor changes 
not here relevant, the Review Act of 1950, 5 U-S.C. 1031 et seq: 

Petitioners are members of the New York Terminal Conference, an asso~ 
ciation of companies which operate terminal facilities in the Fort of New York 
and vicinity- The Conference operates under an agreement, approved by the Com- 
mission, which permits the member companies to agree on rates and practices with 


v/ 
respect to the services of loading, unloading and storage of waterborne freight. 


A shipper of export cargo normally pays at least two freight charges: 
2 


one to a trucking or lighterage company to have the cargo transported to the 


terminal, unloaded and put at a place of rest; the other to a steamship company 


ll 


Section 15 of the Shipping Act, as amended, 46 U-S.C. §814, pursuant to 
which the Commission's approval was given, exempts from the antitrust 
laws approved agreements for ratemaking and other conduct enumerated in 
the section. See Carnation Co- v- Pacific Westbound Conference, 383 U.S. 


213 (1966). 


A lighterage company operates Lighters which are usually non self-propelled 
flat-bottomed boats used to transport cargo in and around the harbor area 
of New York. 


to have the cargo moved from the place of rest to the ship's tackle, loaded into 
the ship's hold, and transported to the foreign port- In the case of import 
cargo, the process is reversed. The process of moving the cargo from the place 
of rest and of loading and unloading the cargo to and from the ship is called 
stevedoring and is done on behalf of the steamship companies under’ contract 

by terminal operators using their own employees. Other services performed by 
the terminal operators include the loading and unloading of trucks and lighters, 
the movement of cargo on the pier, the storage and maintenance of cargo on the 
pier, clerking and wharfage. 

The operators have filed with the Commission tariffs setting forth 
rates, rules, regulations and practices with respect to services performed 
in relation to trucks and lighters at the pier- It is certain of these rates 
and practices which are here in issue. 

A brief description of the terminal operations will be helpful to 
an understanding of the issues. 

Lighters. A small and diminishing volume of oceangoing freight pass- 
ing through the Port of New York involves the use of lighters. In relation to 
oceangoing vessels, a lighter may be loaded or unloaded in two basic ways. 
First, it can be moored against the non-pier side of the ship which itself is 
moored to the pier. Cargo is then unloaded directly from the deck of the lighter 
to the hold of the ship, almost always using the ship's rigging. The procedure 


is reversed for loading the lighter. This procedure avoids one step in the 


process of getting cargo on or off the vessel, viz-, the step of transferring 
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cargo to the pier before loading it onto the vessel. Second, the lighter may 


be moored directly alongside the pier. Then, using rigging on the lighter (if 


of the design which has ‘such gear) or a crane on the pier, the cargo is placed 


on an adjacent point on the pier. It is subsequently moved from that point 
either to a resting place in a less congested storage area of the pier for later 
transfer to the ship or, as happens occasionally, it may be taken from the point 
on the pier adjacent to the lighter directly to the ship's tackle. 

When Lighters are worked alongside the vessel, the operation is 
called "over the side” loading. It is always performed by longshoremen employed 
by the terminal operator in its stevedoring capacity. When lighters are moored 
to the pier for unloading, the operation is referred to as "to the pier" or 
"lighter-pier". To the pier operations are almost always performed by the 
Wm- Spencer Stevedoring Company whose longshoremen are known as "Chenangos". 
Chenangos perform virtually all lighter-pier operations and are members of a 
separate local of the International Longshoremen's Association. There are 
occasions, however, when Spencer labor is unavailable. In those cases, the 
terminal operators will supply the labor necessary to unload to the pier- 

The method by'which a lighter will be worked and when it will be worked 
are entirely within the control of the terminal operator who has assumed the 
stevedoring function for the ship. Because of this control and the exigencies 
of ship loading and unloading, lighters are sometimes worked at night, requiring 
the lighterage company to pay its lighter personnel overtime wages- There is, 
however, no provision in the lighterage tariff of the terminal operators for 


compensating the lighterage company for delays at the pier. 
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The tariff of the terminal operator imposes a charge on the lighter- 
age company for loading and unloading a lighter moored alongside the ship, i-e- 
for over the side stevedoring. The terminal operator also charges the steam- 
ship company for loading and unloading the ship. In those occasional instances 
when the terminal operator performs the lighter to the pier service, it does 
so on a negotiated rate basis and its tariff contains no provision for such 
service. 

Trucks. At least 85 per cent of the cargo moving through New York 
goes by truck. The facilities for handling that cargo vary from pier to pier 
depending, in part, on the age of the pier and its use by carriers. 

The trucker, upon arriving at the pier, checks in at the: gate with 
a clerk employed by the terminal operator. After his papers are processed, he 
receives a gate pass and takes his place in line. Delay, often because of con- 
gestion, is perhaps the greatest single problem involving truck traffic on the 


pier. 


All truck loading under the tariff is done by employees of the ter- 


minal operator. The truckman, however, has an option under the truck tariff 
either to unload his own truck or to have the terminal operator perform or 
assist in the unloading. If the truckman requests unloading assistance from 
the terminal operator, he pays an extra charge for the service- The unloaded 
cargo is then moved by hilo (forklift) from the foot of the truck either to the 


vessel, or in most cases, to a place of rest in a storage area on the pier tor 


later transfer to the vessel. All hilo operators and clerks who check cargo 
coming to or leaving the pier are terminal employees. On rare occasions, heavy 
lift cargo is lifted directly from the bed of the truck into the hold of the 
ship. This method is known as "direct transfer". 

One provision in the terminal's tariff relating to trucks is the so- 
called “three o'clock rule". It assures the servicing by the terminal on the 
same day at straight time rates of any trucker who unloads with the services 
of the terminal operator. 

In October 1963, the Commission ordered an investigation for the 
purpose, among other things, of ascertaining whether the rates, rules, regu- 
lations, and practices contained in petitioners' Lighter Tariff No- 2 and Truck 


Tariff No. 6 violated sections 15, 16 and 17 of the Act, 46 U.S.C. 88 14, 15, 


and 16. A full hearing was conducted at which petitioners and eight inter- 


venors, including Commission's Hearing Counsel, were permitted to introduce 
evidence, cross-examine, and argue orally. The transcript exceeds 2800 pages. 
The Hearing Examiner filed his initial decision (J.-A. 2 ), and exceptions 
were taken. On May 16, 1966, the Commission issued its report. (J-A- 60 ). 
The order accompanying the Commission's report required petitioners (1) to cease 
and desist from engaging in certain practices found to violate section 16 First 
and section 17 of the Shipping Act (46 U.S.c. §§ 815, 816) and (2) to modify the 
provisions of their Lighterage Tariff No- 2 and Truck Tariff No. 6 in a manner 
consistent with the Commission report. On December 19, 1966, a Supplemental 
Report was issued dealing with questions concerning aspects of the investigation 
which had been reserved and which are unrelated to this petition for review. 
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SUMMARY OF ARGUMENT 


I. The Commission concluded that petitioners must insert in! their truck 


tariff a detention provision whereby truckers would be compensated for delays 


caused by or under the control of terminal operators. The conclusion was reached 
after a finding that truckers encounter substantial delays at piers operated 
and controlled by petitioners and that at least some of the delays are attri- 
butable to petitioners. Moreover, the order properly leaves the framing of 
the detention rule to petitioners since they are best suited to determine how 
to remedy the violation of section 17 of the Shipping Act. Finally, petitioners 
were accorded all the procedural safeguards guaranteed by the Administrative 
Procedure Act for this adjudication. 

II. The Commission determined that certain aspects of petitioners "three 
o'clock" rule were not just and reasonable and ordered them stricken. The 
three o'clock rule specifies that a trucker in line at the pier by that hour 
will be serviced to completion by the terminal at a straight time wage rate. 
However, the three o'clock rule may not be invoked by the trucker if he chooses 
to exercise the option, otherwise granted in the tariff, of unloading his own 
truck. The Commission correctly concluded that since the rule's vemtotetion on 
unloading tended to exert pressure on the trucker to use terminal help, the 
rule should be amended to extend its application to cases where the trucker 


unloads his own truck. 


TII. Under its lighterage tariff petitioners imposed an extra charge on 
the. lighter for loading or unloading the craft directly over the side. The 
Commission correctly found that the additional charge was not warranted by 
additional costs incurred in the operation and that, in any event, no extra 
stevedoring charges can legally be assessed against a lighter since compre- 


hensive stevedoring compensation was already being paid to the terminal operators 


under its contracts with the shipping lines. 


Iv. The Commission found that on some occasions, the loading and unloading 
of lighters to the pier was performed by petitioners, rather than by the Spencer 
Company, the stevedoring concern which generally performed that service. To 
the extent petitioners perform this service, the Commission properly concluded 
that they would have to ‘insert in the lighterage tariff a provision setting 
forth the rates and terms of that service. The suggestions that the rate 
might adversely affect Spencer's position in the market and that the new tariff 
would precipitate a port-wide strike are purely speculative and largely irre- 
Levant. 

vy. It was also properly determined that petitioners should pay detention 
to lighterage companies for unusual delays encountered in the ship loading pro- 
cess. The conclusion was based on a finding that lighters were under the absolute 
control of petitioners during the stevedoring operation. Moreover, the Com- 
mission’s order that petitioners amend their truck tariff detention language 
so as to conform with the detention language in petitioners lighterage tariff 
was reasonable and proper since it is designed to eliminate discrimination 
between the rights of truckers and lightermen. 
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VI. In this proceeding, there was no confusion of investigative and 
judicial functions. Although the Examiner is under the administrative direction 
of the Commission's Managing Director, he retains his independence’ in performing 
his judicial function. A degree of administrative control is pace nears to 
preserve the effectiveness of government agencies. In any event, hare is no 
evidence that the Managing Director exerted any influence on the Examiner. 

Moreover, no member of the Commission's staff charged with ani aetive 
investigatory role participated in the Commission's decisional process. The 
allegation that the Commission considered an ex parte communication from the 
Managing Director in reaching its conclusion is unsupported and rests on pure 
speculation. Nor did petitioners avail themselves of the ample opportunity to 
refute anything contained in the memorandum which was in their possession long 


before the Commission's decision. 
ARGUMENT 


THERE WAS A RATIONAL BASIS FOR THE COMMISSION'S CONCLUSION THAT PETI- 
TIONERS STRIKE FROM THEIR TARIFF THE PROVISION DISCLAIMING ALL: LIABILITY 
FOR DELAY TO TRUCKERS AND INSERT A RULE PROVIDING FOR COMPENSATION FOR 
UNUSUAL DELAYS WHICH ARE WITHIN THEIR CONTROL. 


The Commission found that " faJelay is perhaps the greatest single 


problem involving truck traffic" on the piers; that " /t7hese delays are a 
serious problem to the motor carriers because the inefficient use of equip- 
ment and labor tends to increase operating costs, thus affecting their ability 
to compete with other modes of transportation," and that "/t/ney are a problem 
to shippers and receivers because the increased costs are necessarily passed 


on to them in the form of higher rates." (J.-A. 66. )- 
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petitioners to assume liability in those instances where they cause the delay- 
The error in petitioners‘ contention is their premise that the Commission rested 
its ruling on the narrow ground that petitioners should be held accountable 
only where they cause delay by some affirmative act- But the Commission's ground 
was mich broader. Its theory was that the terminals' control of the pier put 
them in a position to prevent many delays and that they should not be permitted 
to abdicate their responsibility merely because the delay in a particular instance 
cannot clearly be attributable to the terminals! misfeasance- Indeed, peti- 
tioners themselves recognize that because of their control of the terminals, 
they are in a position to prevent delays - they have proposed the use of an 
appointment system whereby a trucker may arrange with the terminal operator for 
a pickup or delivery time on the pier. 

Nor was the Commission arbitrary, as petitioners contend 
in holding that the petitioners' proposed appointment system would not obviate 
the need for the rule- While the proposed appointment system might reduce delay - 
a desirable objective in the Commission's view - it would not tell truckers 
what redress they may reasonably expect when culpable delays nevertheless occur. 
The Commission, therefore, insisted on a truck detention rule which deals with 


the problem of what the rights of the respective parties are "if the system 


proves unworkable or when it breaks down." (J-A. 75 ). 


Petitioners' argument on the vagueness and ambiguity of the detention 
order is also without merit. The Commission's order was as clear as the cir- 
cumstances permitted. Petitioners are most familiar with the conditions on 


the pier- The Commission, therefore, understandably ordered them to work out a 
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reasonable rule which will compensate the truckers for unusual cone delays 
caused by or under the control of petitioners. That the Commission may compel 
parties to design their own method of overcoming abuses is clear- ‘See Cali- 
fornia v- United States, 320 U-S. 577, 582 (1944). In Imposition of Surcharge 
on Cargo to Manila, Republic of the Philippines, 8 F.M.C. 395 (1965), for 
example, carriers were simply ordered to "cease and desist from this unreason- 
able practice by removing the inequality of treatment between nes and 
ports by appropriate tariff amendments." 

There also is no substance to petitioners' contention that the Commission 
exceeded its powers under section 17 in ordering them to strike a their 
tariff the provision disclaiming all liability for delays and to insert a rule 
providing compensation for culpable delays. What petitioners do or fail to 
do in coping with delays in handling cargo are plainly practices relating to the 
handling of property. The provision ordered to be inserted in the tariff is 
simply a means deemed necessary and appropriate to correct practices found to 


be unreasonable. 


Petitioners' reliance on J- M- Altieri v- The Puerto Rico Ports Authority, 


7 F.M.C. 416 (1962) is misplaced. In that case, the Commission held that a 
failure by a terminal operator to refund an over-payment for demurrage was 
not within the scope of section 17. 

Finally, there is no foundation to petitioners' argument that the Com- 
mission's action constituted rulemaking and that he therefore had been denied 
procedural rights guaranteed by the Administrative Procedure Act, 5 U.S.C. 


S§ 551 et seq. By the terms of the Order of Investigation, the Commission 


S Yet 


instituted an adjudicatory proceeding designed, inter alia, not only to investi- 
gate but also to determine whether or not petitioners' rates, rules, regulations 
or practices as contained in its truck tariff were violative of the Shipping Act- 
That the proceeding was adjudicatory in nature is evident not only from the 
form of the order but also from its application to petitioners: 

It is elementary tmt the action of an administrative 

tribunal is adjudicatory in character if it is parti- 


cular and immediate, rather than, as in the case of 
legislative or rulemaking action, general and future 


in effect. Philadelphia Co- v- Securities and Exchange 
Commission, 8% U-S. App- D-C- 73, 175 F-2a 808 (D.C. 
Cir. 19h9)- 

The detention rule was directed specifically at petitioners and while its 


effect was future, it was based on a finding that section 17 had been violated- 


Petitioners were afforded all the procedural safeguards required by the 


Administrative Procedure Act, 5 U.S.C. § 551 et seq- and the Commission's 


Rules of Practice and Procedure, 46 C.F-R- § 502-1 et seq- No claim is 
asserted to the contrary. It is, therefore, difficult to understand the thrust 
of petitioners' argument that the Commission failed to comply with the rule- 
making safeguards of the Administrative Procedure Act- The notice of investi- 
gation advised petitioners of the nature and purpose of the proceedings. The 
hearing and argument permitted them to participate in the fullest sense by 
introducing evidence and cross-examination. Further, the Commission's order 
would be no less vague and uncertain if it resulted from rulemaking rather 

than adjudication. In either case the framing of a detention rule should have 


been left to petitioners who are in the best position, because of their control, 
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to eliminate their violative conduct. No protection afforded for rulemaking 
was lacking and,indeed, petitioners were afforded the considerably greater 
procedural rights of an adjudicatory proceeding. 

II. THE COMMISSION'S RULING THAT PETITIONERS' THREE O'CLOCK RULE MUST 


APPLY WHEN A TRUCKER UNLOADS HIS OWN TRUCK IS PROPER AND SUPFORTED 
BY THE RECORD. 


The so-called three o'clock rule appears as Item 10 of the conference's 
\ 
Truck Tariff No. 6 (J-A- 163 ) and provides: 
A truck in line to receive or discharge cargo by 

3 p-em. and which has been checked in with the Receiving 

Clerk or Delivery Clerk, as the case may be, and is in 

all respects ready to be loaded or unloaded, is entitled 

to be serviced until completion at the straight-time 

tariff rates. This rule shall not apply to trucks 

unloaded without the services of the terminal operator. 

The Commission agreed with the Examiner's conclusion that the rule was 
unreasonable and "should be amended to extend application thereof to cases 
where trucker unloads his own truck." (J.-A. 80 ). The reason for this 
conclusion was that truckers are otherwise permitted by the tariff to perform 
their own unloading. Ibid. In addition, the Commission found that 


the rule can be used to compel the trucker to use the unloading services pro- 


vided by the terminal operator for a fee- (J-A- 80 ). The basis for 


the Commission decision is thus clearly set forth and no more detailed findings 
are necessary: 
The effect of the three o'clock rule is well summarized in the record by 


Mr. Adelizzi, managing director of the Empire State Highway Association, an 
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intervenor in this case. He testified that "if we are not using his /the 


terminal operator's/ services, then he is not interested in the operation.” 
(J.-A. 136 ). He testified further that notwithstanding that it was not 
unusual for him to arrive at the pier at one o'clock, he was often unable to 
unload his cargo by the end of the day because he could not obtain from the ter- 
minal a checker and hilo operator. 

In arguing that the Commission's treatment of the three o'clock rule is 
arbitrary, petitioners are merely restating the position they advanced at the 
hearing. The Commission obviously chose to see the effect of the rule differ- 
ently from petitioners and its choice is supported by substantial evidence 
examined with its expert eye. See Volkswagenwerk Aktiengesellschaft v- Federal 


F.2a (D.C. Cir- 1966). 


Maritime Commission, U.S. App- D-C- ? 


5/ His testimony was in part as follows: 


A.* * * At 1:00 o'clock I present myself at a pier to 
make the delivery. Now for reasons beyond my control, I 
can't get service and there is no service - 


Q. What service do you need at this point? 


A. I need a checker. I need a place to put the 
freight. Both of which, I have no control over. I 
have no control over checkers. The terminal operator 
assigns me a ‘checker and he assigns me a place to put 
the cargo, and in my case he has got to assign me a 
hilo operator because much of this freight is inter- 
changed at the head of the pier with what we call the 
farm, so that I wait there. I hang around there and 
comes 5:00 o'clock--or let me give you a more frequent 
experience--comes 4:00 o'clock they start to service me, 
and they take off a third of the load, and comes 5:00 
o'clock and they say, "Well, Johnny, come back tomorrow." 
Wmt is this? 


Q- Do they actually shut you down at 5:00 o'clock? 
A. Yes, absolutely. And we've got some letters right 


to that effect. (J.-A. 137 )- 
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Petitioners did not except to the examiner's finding, with which the 
Commission agreed, that the three o'clock rule in Tariff No. 6 was unreasonable. 
Instead, they proposed to delete this rule upon putting into effect ia new three 
o'clock rule contained in their new Tariff No. 7- This new rule, they believe, 
will eliminate the Commission's objections. The Commission, however, did not 
pass on the validity of the three o'clock rule in Tariff No. 7 since this was 
not within the scope of its investigation. It merely ruled that the three 
o'clock rule in Tariff No- 6 is unreasonable because it renders meaningless 


the option formally available to a trucker to do his own unloading and ordered 


that that tariff be amended accordingly. To the extent that the proscribed 
6 


practice still exists, it would continue to be a violation of section l7- 


III. THE COMMISSION DID NOT BRR IN ITS DETERMINATION THAT PETITIONERS' 
LIGHTERAGE TARIFF MAY NOT PROVIDE FOR CHARGES TO LIGHTERMEN BY 
TERMINAL OPERATORS FOR LOADING AND UNLOADING OF LIGHTERS MOORED 
ALONGSIDE THE VESSEL. 


One method of working lighters is directly to and from the ocean carrier. 
(See Counterstatement, supra, at 2). Stevedoring, the actual loading and 


unloading, is performed by longshoremen who are hired either directly by the 


6/ It is, of course, true, as petitioners note, that the Commission did 
consider Tariff No. 7- (J.-A. 81 ). The new tariff, however, 
was considered solely in connection with the question of whether peti- 
tioners had adopted procedures for dealing with shippers' requests and 
complaints, as required by section 15 of the Act. At the time of the 
examiner's decision, they had adopted none and the Commission took 
notice of Tariff No- 7 solely to note that petitioners did adopt such 
procedures. No evidentiary hearing, however, was necessary for this 
purpose. 
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carrier or by the terminal operator which is under contract with the carrier. 
In the latter case, the terminal operator assumes responsibility for the steve- 
doring function and charges the carrier for this service. The issue before 
the Commission was whether the terminal operator may also charge the lighter- 
age companies for the stevedoring services performed. 

The Commission found that the charge levied against the lighterage com- 


panies was tantamount to a double charge since the stevedoring service charges 


had already been included in the contract price with the ocean carrier. Steve- 


doring is performed for and paid by the steamship company- Since the terminal 


i 


YU In New York by custom, the stevedoring loading service commences at 
some place of rest on the pier and ends in the ship's hold and the 
stevedore is compensated on that pasis- (J-A- 70, 122-23) The con- 
verse is true in unloading the ship. When lighters are being worked, 
the deck of the lighter becomes the point of rest which determines_the 
stevedoring service- (J-A- 70 ). As the Commission noted " [ijn 
the absence of a special handling charge, the freight rate will include 
the stevedoring charge," citing Sun-Maid Raisin Growers Ass'n v- United 
States, 33 F- Supp- 959 (N.D. Cal. 1940), affirmed, 312 U.S. 667 (1940). 
Although the practice may a@iffer in other ports, in New York a carrier 
includes handling in the service covered by its regular port-to-port 
rates, rather than imposing a separate, additional charge for handling. 
Grossman, Ocean Freight Rates, 38 (1956). In other words, the freight 
rate a shipper may expect to pay is not dependent on variable or 
unusual costs encountered by the stevedore in performing his duties. 
Those problems are for the carrier and his stevedore (or terminal 
operator) to resolve, and whether or not additional costs encountered 
in certain stevedoring operations are eventually reflected in higher 
freight rates is of no immediate concern to the shipper- 


Pay 


operators' costs of direct transfer are paid for by the ship, an additional 
charge under the Lighterage Tariff results in the terminal operators collecting 
twice for the performance of a single service- (J.A- 71 2 

Contrary to petitioners' contention, there clearly is sufficient evidence 
in the record for the Commission's rejection of petitioners' attempted justifi- 
cation of the additional charges on the basis of additional Hee Richard 
Gage, the chairman of their Conference, admitted that there had never been a 
study of lighter loading and unloading costs. (J.-A. 71, 126 e Daniel Hession, 
vice-president of intervenor Henry Gillen Sons Lighterage, Inc. testified that 
the over-the-side operation is more efficient than lighter-pier Seumatinns 
because it involves work under ideal conditions - there being no pier con- 
gestion or other forms of obstruction; nor does it require the moving of cargo 
around the pier. (J.-A. 134-35 )- Vincent Campion, operations manager for 


intervenor McAllister Lighterage Line, Inc, expressed the view that additional 


8/ Petitioners' tariff also contained a provision which imposed a charge 
on truckers for the unloading by direct transfer from the truck to the 
vessel. The examiner concluded that direct transfer unloading of the 
truck, like over-the-side unloading of the lighter, was a function paid 
for by the vessel and ordered the elimination of the charge to the trucker. 
Petitioners did not except to this finding. (J-A- 72 )- 


Hession's testimony was in part as follows: 


Q What has been your observation with respect to the 
time and work spent by a stevedore in handling cargo over- 
the-side compared with to the dock? 


A I would say the operation over-the-side would be a: 
more efficient operation in that the area where the men 
are going to work is prepared for them- There is no ton- 
gestion, obstruction. . They work under ideal conditions. 


Working inshore through the piers there are a number of 
operations going on simultaneously and they contend with pies 
congestion, while vied are unloading a ship- 


Perhaps they nace to ride the cargo maybe 400 or 500 
feet out to the apron of the pier; maybe into an adjacent 
pier. (J-A- 134 ). eas 


costs involved in over-the-side loading could not be established. (J.-A. 132-34). 
Both Campion and Hession testified that the lighterage companies had protested 
the charges levied against them in the case of over-the-side loading but paid 


them because of the terminal operators' threats that the cargo loading and 


unloading would be to the pier rather than over-the-side if the additional 
10/ 
charges were not paid. (J.-A. 132, 134, 135-36). 


IV. THE COMMISSION'S DETERMINATION THAT PETITIONERS MUST INCLUDE IN THEIR 
TARIFF A RATE FOR LOADING AND UNLOADING CARGO TO THE PIERS IS PROPER 
UNDER THE SHIPPING ACT. 


When a lighter is to be worked to the pier, the service is usually per- 
formed by Spencer, whichis not a terminal operator, but a stevedoring company 


specializing in handling lighter freight. (See Counterstatement , supra, at 3) 5 


10/ Hession testified as follows: 


As far as I can recall in my 18 years in the business with Gillen, 
I continue that we have always felt that the stevedoring charges that 
were assessed to us were unfair and we always paid them under protest; 
always under a threat that if we didn't pay them the material would go 
on the dock. 


That was the only reason why we paid them: in the interest of our 
customers to get dispatched at the piers. (J.A. 136 ). 


Campion testified as follows: 


Our objection was that the charge, first of all, should not have 
been levied against us at all. We have always felt that there was a 
definite advantage to a steamship company or a stevedore in loading 
our particular commodity. Let me stay with the commodity I am most 
familiar with. It has always been to their advantage to load it 
offshore over to the pier, and yet this charge was assessed. 


When we tried to get relief from this, we had the constant threat 
that all of our cargoes would be put to the pier if we did not consent 
to these rates. (J.A. 132 ) 


The vast bulk of the lighter-pier work. is done by Spencer on @ negotiated rate 


basis and not under a tariff. 


Petitioners, however, occasionally perform the lighter-pier operation. The 


Commission held that to the extent such services are performed petitioners must 
publish a tariff to inform the potential recipients of such services of the exact 
charges to be expected. (J.A. 78 +»: : 

The basis for this conclusion is clearly stated in the report. The Commission 
found that petitioners performed the lighter-pier service on some occasions , and 
did not have a tariff of rates but rather negotiated the rates on an individual 
pasis. The Commission, relying on Empire State Highway Transp. Ass'n v.. American 
Export Lines, 5 F.M.B. 565, 590 (1959), concluded that negotiated rates were 
unsatisfactory because, unlike a reasonably clear and precise tariff, negotiated 
rates will not be uniform to all users similarly situated, nor advise users of 
the conditions under which the rates apply. | 

Petitioners object that any tariff of lighter-pier rates would be impossible 
to frame because the conditions for its application could not be included therein. 
The Commission's report informs the petitioners, however, that they must publish 
a tariff setting forth the rates "to the extent such services are performed." (S.A. 

). The report and record indicate that these services are performed 
only occasionally by the terminal operators. The compliance with its report and 
order that the Commission contemplates is that the terminal operators state in 
their lighterage tariffs the rates at which they will perform the lighter-pier 
loading and unloading and the conditions under which they will so perform. The 
terminal operators may phrase their tariffs so as to provide for the single. con- 


dition "where Spencer does not have labor in position to do it.” ‘Ibid. 


The contention that Spencer might suddenly become unavailable if petitioners’ 
service charge were set too low is speculative. Petitioners admit that the 
tariff rate would be compensatory and in all likelihood profitable to petitioners. 
There is no suggestion or ‘evidence that the negotiated contracts between 
petitioners and the lighters are not now compensatory, and nevertheless, there 
has been no discernible trend away from the use of Spencer for such operations. 
There is no reason for expecting a change in Spencer's share of the general 
pier operations under the ordered tariff. Moreover, there is no requirement in 
the Commission's order that petitioners tariff must be competitive with Spencer's 
rates. Furthermore, the possibility that the ordered tariff rate might be com- 
petitive with Spencer's negotiated rates can hardly be pursued as a ground for 
avoiding the tariff requirement. 

As the Supreme Court recognized, having found a violation of section 17, 
the Commission can issue an order "generally prohibiting further preferential 
and unreasonable practices, leaving the parties to translate such a generality 
into concreteness and to ‘devise their own remedies.” California v. United States, 
supra, at 582. 


Petitioners also contend that adherence to the order guarantees @ strike by 
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Spencer's stevedores, the Chenangos ah ack > Since their brother unions will honor 


the Chenango picket line , a portwide strike will result. Again, this argument 


is purely speculative. Moreover, the "labor" argument was not presented to the 


1/ Chenangos are laborers who traditionally work the lighters to the piers. 


Commission by way of exception to the Examiner's decision. This, of course, 

explains the Commission's failure to discuss the contention. Finally, the 

Commission is charged with administering the Shipping Act. Having founda 

violation, the Commission is duty bound to remedy it, within the ecamencrse of 

the Act. California v. United States, supra, at 582, 584. 

V. THE COMMISSION WAS CORRECT IN CONCLUDING PETITIONERS MUST ADOPT. A JUST AND 
REASONABLE LIGHTER DETENTION RULE AND THAT PETITIONERS TRUCK DETENTION RULE 
GRANTED AN UNREASONABLE PREFERENCE TO LIGHTERMEN. 

The Commission found that the failure to include a just and reasonable 
lighter detention rule in their tariff was a violation of section 17 of the Ship- 
ping Act. The Commission stated that the record indicates many instances of 
lighter detention. These delays can usually be attributed to the terminal 
operators, for "they determine in what manner and with what priority a certain 
lighter will be loaded or unloaded." (J.A. 72). Delays in loading or wm- 
loading result in added costs to the lighterage companies, as the equipment and 
men must stand by idly until the lighter is ready to be worked. (J.A. 730s 

Since the reasons for the delays are clearly within the control of the 


terminal operator, the Commission reasoned that it is only proper that the 


lighterage companies be compensated for extraordinary costs resulting from 


unusual delay. The terminal operator assumes the ocean carriers’ traditional 
obligation of loading and unloading. Of necessity this "carries with it the 
responsibility for ensuring that just and reasonable rules govern the performance 
of the obligation." (J.A. 73-74 ). Thus, where the responsibility for the 
stevedoring function is assumed by the terminal operator, the Commission reasoned 


that the terminal operator should not escape liability for the delays it causes. 


Petitioners misconceive the rationale of the Commission's decision when 
they assert that it rested on the Commission's brief reference to the fact 
that the record shows that lightermen have detention agreements with some 
steamship companies and that their collection experience has been unsatisfactory. 


The Commission's theory was clear: ". . . the lighterman experiences detention 


w 


of his craft for reasons residing entirely within the stevedoring process .. . 


(Jaks 93) ~ De 

The Commission further found that the terminal operators’ tariff provisions 
on the issue of detention claims gave unreasonable preference to lighter traffic 
over truck traffic in violation of section 16 First of the Shipping Act. 
(J.A. 76 ). In Truck Tariff No. 6 the terminal operators disclaimed all 
responsibility for delay to motor vehicles and stated that no claim for delay 
would be honored. In Lighterage Tariff No. 2, the terminal operators merely 
stated that nothing in the tariff would affect the lighterage company's rights, 
whatever they may be, to’ collect detention charges from the steamship companies. 
(J.A. 159 ). The Commission based its determination of the preference to 
lighters over truckers, not on any actual payments made but rather on the varying 
provisions in the two tariffs. The Commission found that by expressly declaring 
that no trucker claim for delay would be honored while expressly being neutral 
regarding the rights of lightermen, the terminal operators were affording a 
preference to Lightermen. 

The Commission simply sought to afford the trucker the same protection in 
the truck tariff as lightermen received. Looking at his tariff, the lighterman 


was affirmatively told that the terminal operator would not stand between him 


and the steamship company. Looking at his tariff the trucker was given no such 
assurance. The only detention language confronting the trucker was an absolute 
disclaimer of liability for detention. The fact that truckers had never pursued 
a claim against the carrier is not material. The Commission's order is that he 
be assured of his right to do so if he so chooses. The Commission stated that 
"St is conceivable that truckers would also have detention claims against the 
steamship company . . .". (Emphasis supplied). | 

The report points out that such a claim might arise, for ecamplie? "in the 
ease of direct transfer when the terminal operator is acting as agent for the 
steamship company." In direct transfer, cargo is loaded directly from the truck 
into the hold of the vessel. In those cases, the terminal een performs 
only a stevedoring function unlike his role when cargo is transferred first to 
the pier, then to a "place of rest" on the pier and sometime later to the ship. 
The terminal operator is at least arguably acting as an agent for the ship in 
direct transfers. Since stevedoring is the ultimate Fesponsibility of the 
carrier, it is conceivable that the truckman would enter a detention claim 
against the ship for a delay caused by the terminal operator. Nevertheless > 


whether such a claim is tenable is not relevant to the truckers right to be 


equally as well advised of his right to seek detention from the shipping company 


as is his lighterman counterpart. 

In sum, the Commission order here simply sought equality of treatment. It 
did not require the very language of the lighter tariff to be adopted in the 
truck tariff. It simply demanded that the truckers receive the same rights 


accorded the lightermen. 


VI. NONE OF PETITIONERS' STATUTORY OR CONSTITUTIONAL RIGHTS WERE VIOLATED 


NONE OF PECILLO Sh eee ee 


IN THE PROCEEDING BELOW. 


A. There Was No Violation of Section 5 of the Administrative 
Procedure Act. 


Section 5 of the Administrative Procedure Act proscribes supervisory control 
of those performing the judicial function by those performing the investigative 
12 
or prosecutive functions of an qe 


The position of the Hearing Examiner in the Commission structure was defined 


in Commission Order 1, Amendment 6, published February 28, 1964, at 29 F.R. 3485. 


12/ Section 5 of the Administrative Procedure Act, 5 U.S.C. §554 now states: 


(a) The employee who presides at the reception of evidence 
pursuant to section 556 of this title shall make the recommended 
decision required by section 557 of this title, unless he becomes 
unavailable to the agency. Except to the extent required for 
the disposition of ex parte matters as authorized by law, such 
an employee may not-- 


(1) consult a person or party on @ fact in issue, 
unless on notice and opportunity for all parties 
to participate; or 


(2) be responsible to or subject to the supervision 
or direction of an employee or agent engaged in 
the performance of investigative or prosectuing 
functions for an agency. 


An employee or agent engaged in the performance of investigative 
or prosecuting functions for an agency in a case may not, in that 
or a factually related case, participate or advise in the decision, 
recommended decision, or agency review pursuant to section 557 of 
this title, except as witness or counsel in public proceedings. 
This subsection does not apply-- 

(A) in determining applications for initial licenses; 

(B) to proceedings involving the validity or application of 
rates, facilities, or practices of public utilities or 
earriers; or 

(C) to the agency or a member or members of the body comprising 
the agency. 
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The relevant portions stated: 


The purpose of this amendment is to assign to the Managing 
Director the responsibility for (a) the managerial direction 
and coordination of the organizations and activities of the 
Office of the Secretary, Office of the Hearing Examiners and 
the Office of the General Counsel... 


SEC. 3. Lines of responsibility. 


3.01 The Managing Director shall be responsible to and 
report to, the Chairman, Federal Maritime Commission. 


3.02 The Office of the Secretary, Office of Hearing Examiners 
and Office of the General Counsel shall report to the Chairman, 
subject to the managerial direction and coordination of the 
Managing Director. The Managing Director shall, with respect to 
the activities of such offices, (1) coordinate the development and 
execution of major programs, policies, plans and projects to 
accomplish objectives established by the Chairman and/or the 
Commission; (2) determine work priorities and schedule the flow 
of work to meet such priorities; (3) review program and activity 
progress and otherwise maintain surveillance to assure the 
accomplishment of programs and projects of major importance. 


Confusion as to the meaning of "managerial direction" prompted further 
amendments to Commission Order 1, dated May 7, 1964, and published at 29 F.R. 


6290. The two amendments provide: 


3.04 The Office of Hearing Examiners shall report to the 
Chairman, subject to the poe direction and coordination 
of the Managing Director. 


5.05 The Office of Hearing Examiners holds hearings and renders 
decisions therein in formal rulemaking and adjudicatory proceedings 
as provided in the Shipping Act, 1916, as amended and other applicable 
laws, in accordance with the Administrative Procedure Act and the 
Commission's Rules of Practice and Procedure. Hearing Examiners are 


exempt from all direction, supervision or control except, for adminis- 
trative purposes. (Emphasis added. ) 


13/ Section 3.04 was republished verbatim in the currently effective Commission 
Order 1 (Revised), November 21, 1966. 


The amendments were not necessary to the validity of Order 1, but simply 
served to assure opponents of the Order that the Hearing Examiner's "judicial" 
independence had been preserved. Indeed §5.05 reaffirms that Hearing Examiners 
will function in accordance with the Shipping Act and the Administrative 
Procedure Act which require procedural fairness and independence of the hearing 
officer in reaching his decision. Moreover, by making the Hearing Examiner 
subject only to the "administrative direction and coordination of the Managing 
Director,” the Commission further recognized their independence in pursuing 
their adjudicatory duties. Section 5.06 emphasizes that Hearing Examiners are 
exempt from all supervision or control except solely for administrative purposes. 

What is meant by "administrative direction” should be clear. The Commission, 
like all government agencies subject to the APA adheres to a policy of internal 
separation of powers. Total separation of all of the hearing examiners' functions 
has not, however, been required. In the interest of effective administration, 
the examiners' office, as an integral part of the Commission, can reasonably be 
expected to adhere to Commission direction on such matters as office assignments, 
personnel administration, coordination of work with the rest of the agency, etc. 
To preclude the coordinating activities of an agency head or managing director 
by a requirement of total separation of all activities would seriously jeopardize 
the effectiveness of the administrative agency. 

Furthermore, petitioners have failed to produce the least evidence to suggest 


that they were prejudiced by the alleged influence of the Managing Director upen 


the Hearing Examiner. They merely argue that the Commission Order 1 is a per se 


violation of the APA. It is neither argued that the Managing Director influenced 


the Examiner nor explained just how he could have done so under Order 1. 


There is still another reason why petitioners cannot invoke the APA. 
The asserted statutory basis for peritioners' position, 5 U.S.C. §554., states 
that the subsection relating to separation of functions does not apply "(B) to 
proceedings involving the validity of or application of rates, facilities, or 
practices of public utilities or carriers." This is just such a proceeding, 
since by the terms of the Order of Investigation the Commission inquired into 
the facilities and practices of terminal operators. Terminal operators act. in 
the nature of operators of public utilities in that they hold themselves out 
to perform a use or service to the public. Cf. Davies Warehouse v. Bowles, 
321 U.S. 144 (1944) (public warehouse); and City of Oakland v.. El Dorado Terminal 
Co., 106 P. 24 1000 (Cal. Dist. Ct. App. 1940). 


B. No Staff Member Who Engaged in the Investigation Participated in or 
Advised the Commission with Respect to Its Decision. 


Counsel for petitioners was advised by letter from the Commission's 
Secretary, Thomas Lisi, dated July 29, 1966, that certain members of the 


Commission staff were present at the time the Commission voted in this pro- 


ceeding on May 12, 1966. (J.A. 179 ). The letter is the basis for petitioners’ 


contention that persons engaged in the investigation participated in and advised 
the Commission with respect to its decision. 

J. L. Pimper was Acting Managing Director at the time the Commission voted 
to institute the investigation in 1963. He held that position for approximately 
one month, when a new Managing Director was appointed. At the time the Commission 
decided this case in 1966 he served as General Counsel and advised the Commission. 
in that capacity. Petitioners’ attempt to impute investigatory zeal to his later 


participation in an advisory capacity is unconvincing. First, it ignores the 


long interval between commencement of the investigation and the decision, during 
which Pimper served as General Counsel and could not possibly have acted in an 
investigatory role. Second, Pimper served as Acting Managing Director for only 
one month. The likelihood of his active participation in the investigation in 
any substantial degree was minimal in view of his short tenure. 

Affidavits of E. S. Johnson and W. Levenstein are submitted herewith. These 
staff members have investigative functions as members of the Commission's Foreign 
Regulation office and were present at the Commission meeting on May le, 1966, 
at which time the Commission voted in this case. The affidavits state, however, 
that to the best of their knowledge they withdrew from the Commission meeting 
before Docket 1153 was considered, but that, in any event, they did not participate 
in the Commission's decision. Neither Secretary Lisi's minutes of the meeting 
(J.A. 180 ) or his letter to petitioners reflects their participation. 

In response to a request from the Commission's Secretary, the Director of 
the Bureau of Domestic Regulation prepared a memorandum dated April 7, 1964, 
which was concurred in by the Managing Director. (J.A. 169 ). The memorandum, 


however, related to the enforcement of subpoenas in Docket No. 1153, an aspect 


14 
of the proceeding not in issue oa Further, and more important, petitioners’ 


counsel was aware of the memorandum and had a copy of it at least as early as 
June 1965 when he produced it as an exhibit to a deposition taken in connection 
with the subpoena enforcement. It is therefore unmistakably clear that petitioners 


had ample opportunity, either in their exceptions which they filed with the 


14/ According to minutes of a Commission meeting of May 7, 1964, the Commission 
in connection with the enforcement of subpoenas in Docket No. 1153 considered 
the memorandum of April 7, 1964. The minutes are open to the public. 


Commission in October 1965 or at any other time prior to the Commission's 
decision in May 1966, to answer any material in the memorandum to which they 


objected. 


CONCLUSION 
For the reasons stated above, the order under review should be affirmed. 
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Donald F. Turner James L. Pimper 
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1N THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


———_—_——————— 


AMERICAN EXPORT-LSBRANDISEN LINES, INC., ET AL., 
Petitioners, 
No. 20,286 


Vv. 


FEDERAL MARITIME COMMISSION and 
UNITED STATES OF AMERICA, 


Respondents. 


wevvuvvvvuvvyrvyYwvY™ 


CLTY OF WASHINGTON 
DISTRICT OF COLUMBIA, SS. 


AFELDAVIT 


EDWARD S. JOHNSON, being duly sworn, deposes and says: 

1. That he is the Chief of the Office of Foreign Regulation of the 
Federal Maritime Commission; 

2. That in such capacity he is required from time to time to attend 
meetings of the Federal Maritime Commission to advise the Commission with re- 
spect to compliance with its orders and the need to institute investigations; 

3. That he attended one such meeting on May 12, 1966, for the sole 
purpose of advising the' Commission, should the same be necessary, of compliance 
with the Commission's order of approval of Conference Agreement No. 5700-8, an 
agreement completely unrelated to the instant proceeding; 


4. That the item of compliance with the Commission's order of approval 


of Agreement No. 5700-8 was the first item on the agenda of the May 12, 1966 


meeting; 


_ 5. That the item of the Commission's Report and Order in its 


Docket No. 1153, the report and order under review in this proceeding, was 


number six on the agenda of that meeting; 

6. That, to the best of his knowledge, he withdrew from the Com- 
mission meeting following the discussion of item number one on May 12, 1966; 

7. That he has never participated in any discussions in a Commission 
meeting or with the individual Commissioners of the proceedings in Docket No. 


1153; 


8. And further your affiant sayeth not. 
Edward S. Johnson 
Dated: February 13, 1967 


SWORN TO and SUBSCRIBED, before me: 


Ruth May Burroughs 
Notary Public, District of Columbia 
My commission expires May 31, 1967. 
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Petitioners, 
Vv. 


No. 20,286 


FEDERAL MARITIME COMMISSION and 
UNLTED STATES OF AMERICA, 


Respondents. 
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CITY OF WASHINGTON 
DISTRICT OF COLUMBIA, SS. 


AFFIDAVIT 


WILLIAM LEVENSTEIN, being first duly sworn, deposes and says: 

1. That he is the Chief of the Division of Carrier Agreements, Office 
of Foreign Regulation, Bureau of Compliance, Federal Maritime Commission; 

2. That in such capacity he is required from time to time to attend 
meetings of the Federal Maritime Commission to advise the Commission with re- 
spect to compliance with its orders and the need to institute investigations; 

3. That he attended one such meeting on May 12, 1966, for the sole 
purpose of advising the Commission, should the same be necessary, of compliance 
with the Commission's order of approval of Conference Agreement No. 5700-8, an 


agreement completely unrelated to the instant proceeding; 


4. That the item of compliance with the Commission's order of approval 


of Agreement No. 5700-8 was the first item on the agenda of the May 12, 1966 


meeting; 
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5. That the item of the Commission's Report and Order in its 
Docket No. 1153, the report and order under review in this proceeding, was 


number six on the agenda of that meeting; 


6. That, to the best of his knowledge, he withdrew from the Com- 


mission meeting following the discussion of item number one on May 12, 1966; 

7. That he has never participated in any discussions in a Commission 
meeting or with the individual Commissioners of the proceedings in Docket No. 
1153; 


8. And further your affiant sayeth not. 
William Levenstein 
February 13, 1967 


SWORN TO and SUBSCRIBED, before me: 


Ruth May Burroughs 
Notary Public, District of Columbia 
My commission expires May 31, 1967. 
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IN THE 


Rnited States Court of Appeals 


For the District of Columbia Circuit 
No. 20286 


American Export-Ispranprsen Lryzs, Inc., ef al., 
Petitioners, 
v. 


Fepera, Magitimz Commission anp Unrrep States 
or AMEEICA, 
Respondents. 


PETITION FOR REVIEW OF ORDER OF FEDERAL 
MARITIME COMMISSION 


Brief of Intervenor Empire State Highway 
Transportation Association, Inc. 


Preliminary Statement 


This brief will be limited to the issues which relate to 
truck loading and unloading at the piers in the Port of New 
York. 


Statement of the Case 


On or about October 10, 1963 the Federal Maritime 
Commission (‘‘Commission’’) instituted an investigation, 
inter alia, of the rates, rules, regulations and practices gov- 
erning truck and lighter loading and unloading at the piers 
of the Port of New York. The respondents in the proceed- 
ing before the Commission (the petitioners herein) are 
terminal operators [stevedoring companies or steamship 
companies, in their capacity as terminal operators] who 
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operate piers in the Port of New York and handle and 
deliver waterborne cargo moving in foreign commerce. As 
part of their terminal operations, the petitioners provide 
the services of truck loading and unloading. 


The Intervenor, Empire State Highway Transportation 
Association, Inc. (‘‘Empire’’) is a non-profit membership 
corporation whose members are engaged in the transpor- 
tation of property in interstate and foreign commerce by 
motor vehicle. The members of Empire pick up and de- 
liver freight at the piers in the Port of New York and 
engage the services of the petitioners to load and unload 
the freight on and from their trucks at the piers. 


The petitioners are members of the New York Terminal 
Conference and operate pursuant to a conference agree- 
ment approved under Section 15 of the Shipping Act, as 
amended [75 Stat. 763, 78 Stat. 148, 46 U. S. C. Section 
814, (‘‘Act’’)]. At the time of the hearing, the petitioners 
had issued Tariff No. 6 (J. A. pp. 161-164) which set forth 


the rates, charges, rules and regulations governing truck 
loading and unloading. Among other things, Tariff No. 6 
provided: 


“Item 16. Delay to Motor Vehicles 


The Terminal Operator assumes no responsibility 
for delay to motor vehicles and no claims for such 
delay will be honored.”’ (J. A. p. 163) 


e ° e 
“Item 10. Three O’Clock Rule. 


“<A truck in line to receive or discharge cargo by 
3 P.M. and which has been checked in with the 
Receiving Clerk or Delivery Clerk, as the case 
may be, and is in all respects ready to be loaded 
or unloaded, is entitled to be serviced until com- 
pletion at the straight-time tariff rates. This 
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rule should not apply to trucks unloaded without 
the services of the terminal operator.’’ (J. A. 
p. 163) (Emphasis supplied) 


Full and complete adversary hearings were held and 
every opportunity was accorded to the petitioners to pre- 
sent evidence with respect to the issues involved in the 
proceeding. The Presiding Examiner found that Item 16 
was unjust and unreasonable and recommended that the 
petitioners adopt a tariff provision which would impose 
liability on their part for the detention of motor vehicles 
at the piers. (J. A. pp. 56, 58) 


The Presiding Examiner also found that the 3:00 o’clock 
rule was unjust and unreasonable to the extent that it was 
inapplicable to truckers who unload their own trucks and 
he directed that the rule be amended to extend the appli- 
cation of the rule to truckers who unloaded their own 
trucks. (J. A. p. 57) 


Exceptions were filed by the parties and oral argument 
was had before the Commission. On or about July 16, 
1965, the Commission issued its final decision and held: 


‘“We agree with the Examiner. It is neither just 
nor reasonable for respondents to disclaim liability 
for all delays and their attempt to do so was invalid 
under section 17. Whatever may be the difficulties 
in drafting a detention rule which takes into account 
those causes of delay which are beyond respondents’ 
control, the truckers have a right to the rule, and 
section 17 demands it. 


While we look with favor on the attempts of the 
parties to iron out their differences amicably, we 
cannot agree with respondents that their attempts 
to work out an ‘appointment system’ with the 
truckers obviate the need for the rule. Even if 
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respondents are correct in their assertion that an 
‘appointment system’ will solve practically all of the 
problems of delay, the need for the rule remains. 
The issue here is what the trucker may reasonably 
expect as redress when delays occur not what may 
be done to remove the causes of delay. The latter 
is another problem entirely and while we are vitally 
interested in any attempts to eliminate or reduce 
delay, the validity of these attempts is not at issue 
here. Moreover, the establishment of the system 
alone does not deal with the problem of what the 
rights of the respective parties are if the system 
proves unworkable or when it breaks down. 


Accordingly, we adopt as our own the Examiner’s 
finding that respondents should delete Item 16 
(which relieves them of all liability for detention) 
from Tariff No. 6 and insert a reasonable detention 
rule therein which will compensate the truckers for 


unusual truck delays caused by or under the control 
of the terminals. Respondents’ disclaimer of all 
liability for delay and its failure to establish and 
apply such truck detention rule constitute unjust 
and unreasonable practices under section 17 of the 
Act.”? 


e se e 
“We also agree with the Hxaminer’s finding that 
respondents presently give an unreasonable prefer- 
ence to lighter traffic over motor vehicle traffic in 
regard to detention payments, in violation of section 
16 First of the Act.”’ 


* e e 
“Respondents fail to recognize that the preference 


and prejudice need not arise from the actual pay- 
ment to one as opposed to the other, but such pre- 
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ference and prejudice arise from the mere presence 
of the varying provisions in the two tariffs. The 
tariff No. 6 provision flatly states respondents will 
have no responsibility for detention payments for 
trucks. The Tariff No. 2 provision negatively states 
that respondents will not interefere with any claims 
for detention lightermen may hold against the 
steamship company. It is conceivable that truckers 
would also have detention claims against the steam- 
ship company, especially in the case of direct trans- 
fer when the terminal operator is acting as agent for 
the steamship company. By failing to recognize 
the right for truckers to collect detention and by 
expressly recognizing such rights for lightermen, 
respondents’ tariffs give unreasonable preference 
to lighter traffic over truck traffic in violation of 
section 16 First of the Act.” (J. A. pp. 75-77) 


‘‘The Examiner found that this rule was an unrea- 
sonable practice under section 17 of the Act. His 
finding was based on the fact that the last sentence 
of the rule would exclude truckers from the guaran- 
tees of the rule if they elected to perform their own 


unloading. 


Respondents do not except to this finding, but 
propose to delete the rule, upon the institution of 
an appointment system. 


The Examiner correctly found the rule to be unrea- 
sonable. The present rule does not guarantee a 
trucker who performs his own unloading that he 
will be serviced (furnished a checker and hilo) to 
completion. Thus, the rule can be used as a means 
to compel the trucker to use the unloading services 
of the terminal for which a charge would be assessed. 
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The tariff purports to allow the trucker to perform 
unloading himself. This cannot practically be ac- 
complished under the present 3 o’clock rule. The 
rule constitutes an unjust and unreasonable prac- 
tice under section 17 of the Act and should be 
amended to extend application thereof to cases where 
the trucker unloads his own truck.’ (J. A. p. 80) 


Subsequently, petitioners filed their petition for review 
in this Court. Petitioners, then, moved for a full evi- 
dentiary hearing but a decision on this motion was de- 
ferred pending argument on the merits of the appeal. 


Summary of Argument 


Petitioners plainly misconceive or misconstrue the issues 
before this Court. The record here shows that there was 
substantial evidence in support of the conclusions reached 


by the Commission, namely, that petitioners should include 
in their tariff reasonable detention rules for truck loading 
and unloading at the piers and that the 3:00 o’clock rule 
was unreasonable if it was not extended to truckmen who 
unloaded their own trucks. 


The decision of the Commission is not inconsistent, 
vague, ambiguous or capricious nor was the relief granted 
beyond the statutory powers of the Commission. Simply 
stated, the baseless contentions advanced by the petitioners 
are designed only to obfuscate the single issue before this 
Court, i. e., was there substantial evidence of record to 
support the final order of the Commission? 


Whether the proceeding before the Commission was 
adjudicatory or involved rule making, there was compli- 
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ance with the provisions of the Administrative Procedure 
Act. [60 Stat. 237, 5 U. S. C. §1001 et seq. recodified in Pub. 
Law 89-554, 80 Stat. 378) (‘“‘APA’’)] Petitioners had ade- 
quate notice of the issues involved in this proceeding and 
were afforded every opportunity to advance their conten- 
tions and present their evidence. Furthermore, there was 
no commingling of prosecutorial and judicial functions by 
the Commission and petitioners’ motion for a full eviden- 
tiary hearing as to this issue should be denied. 


POINT I 


There was substantial evidence of record to support 
the findings of the Commission. 


The standard for judicial review of an order of the Com- 
mission was recently re-affirmed by the United States 
Supreme Court in Consolo v. Federal Maritime Commis- 


sion, 383 U. S. 607 (1966) where the Supreme Court held: 


“In effect, the standard review applied and articu- 
lated by the Court of Appeals in this case was that 
if ‘substantial evidence’ or ‘the substantial evidence’ 
supports a conclusion contrary to that reached by 
the Commission, then the Commission must be re- 
versed. This standard is not consistent with that 
provided by the Administrative Procedure Act. 


Section 10(e) of the Administrative Procedure 
Act (5 U. S. C. §1009(e) (1964 ed.) gives a review- 
ing court authority to ‘set aside agency action, 
findings, and conclusion found to be (1) arbitrary, 
capricious, [or] an abuse of discretion . . . [or] (5) 
unsupported by substantial evidence ...’ Cf. United 
States v. Interstate Commerce Comm’n., 198 F. 2d 
958, 963-964, cert. denied, 344 U. S. 898. We have 
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defined ‘substantial evidence’ as ‘such relevant evi- 
dence as a reasonable mind might accept as adequate 
to support a conclusion.’ Consolidated Edison Co. 
v. Labor Board, 305 U. 8. 197, 229. ‘[I]t must be 
enough to justify, if the trial were to a jury, @ 
refusal to direct a verdict when the conclusion 
sought to be drawn from it is one of fact for the 
jury.’ Labor Board v. Columbian Enameling & 
Stamping Co., 306 U. S. 292, 300. This is something 
less than the weight of the evidence, and the pos- 
sibility of drawing two inconsistent conclusions from 
the evidence does not prevent an administrative 
agency’s finding from being supported by substan- 
tial evidence. Labor Board v. Nevada Consolidated 
Copper Corp., 316 U. S. 105, 106; Keele Hair & 
Scalp Specialists, Inc. v. FTC, 275 F. 2d 18, 21. 


Congress was very deliberate in adopting this 
standard of review. It frees the reviewing courts 
of the time-consuming and difficult task of weighing 
the evidence, it gives proper respect to the expertise 
of the administrative tribunal and it helps promote 
the uniform application of the statute. These poli- 
cies are particularly important when a court is 
asked to review an agency’s fashioning of discre- 
tionary relief. In this area agency determinations 
frequently rest upon a complex and hard-to-review 
mix of considerations. By giving the agency dis- 
cretionary power to fashion remedies, Congress 
places a premium upon agency expertise, and, for 
the sake of uniformity, it is usually better to mini- 
mize the opportunity for reviewing courts to sub- 
stitute their discretion for that of the agency. These 
policies would be damaged by the standard of re- 
view articulated by the court below.’”’ (pp. 618-621) 


See too: 


Far East Conference v. United States, 542 U. S. 
570 (1952) ; 

Universal Camera Corp. v. National Labor Rela- 
tions Board, 340 U. S. 474 (1951) ; 

States Marine Lines, Inc. v. Federal Maritime 
Commission, 114 U. S. App. D. ©. 225 (1963), 
cert. den. 374 U. S. 831 (1963). 


A review and analysis of the record before the Com- 
mission proves, beyond contradiction, that substantial evi- 
dence of record support the findings and conclusions of 
the Commission. 


A) Truck Detention: 


At the hearings, witnesses again and again testified to 
the unreasonable detention of motor vehicles at the piers 
which is traceable to the petitioners. Not only do motor 


vehicles have to remain in line for an inordinate amount 
of time before they receive service from the terminal 
operators, but when the petitioners commenced the service 
the amount of time required to either load or unload was 
unduly excessive. [Hxs. 49, 51, 52, Tr. 761, 896-897, 967- 
968, 2024, 2050 (J. A. pp. 130, 131, 132, 138, 139)]' The 


1 Exhibits 49, 51 and 52 were not re-produced in the Joint 
Appendix by reason of technical printing problems. Pursuant to an 
agreement with petitioners, copies of these exhibits will be presented 
to the Court at the time of oral argument. Additionally, the follow- 
ing portion of the transcript was inadvertently omitted from the 
Joint Appendix: 

“Q. What problem did you experience at 36th Street, 
Brooklyn? A. We had a truck down there at 7 o’clock in the 


morning. He was routed at 8 o'clock. He started to work 
about 9:30. 


He was getting 1,480 cases of hams. At 4:30 he had 200 
cases to go, when he was told by the dock boss that that 
was it, wrap it up, they were all going home. 


10 


testimony overwhelmingly supported the following findings 
of the Examiner: 


“78. The record shows that there is congestion 
and excessive delay in truck loading and unloading 
at the piers; that normal delays run from one to 
several hours; and that the trucks begin arriving at 
the piers more than one hour before they open in 
order to offset the delay they will experience. 


79, One trucker experienced an instance as fol- 
lows: He arrived at the pier at about 7:00 a.m. for 
a load of hams (1480 cases), was routed at about 
8:00 am., started work at about 9:30 a.m., at about 
4:30 p.m. when still not loaded was told that all 
were going home, and about 5:30 p.m. the terminal 
decided to finish loading, which it did, and the truck 
got off the pier at about 9:00 p.m. 


80. Delay is perhaps the greatest single problem 
involving truck traffic. Witness after witness at- 
tested to the inconvenience and expense to motor 
carriers resulting from the chronic delay of vehicles 
delivering or receiving cargo at the piers. These 
delays are a serious problem to the motor carriers 
because the resulting inefficient use of equipment 
and labor tends to increase operating costs, thus 


So he walked up the dock, and he called our office, and he 
said that everybody’s going home, nobody is going to finish 
loading him. Right off the bat, I made one telephone call 
to somebody over the line. Johnny called the customer. 
The customer called one of the vice presidents of the 
steamship company, because the technical problem involved 
here—it meant carrying a refrigerated trailer from Thursday 
afternoon to Monday morning to pick up 200 cases of hams. 


Finally at about 5:30, quarter to 6:00, they decided they 
were going to finish loading the truck. And I think the truck 
got off the pier at 9-something that night, Thursday night. 
So he was there from prior to 8 o’clock until about 9 o'clock 
Thursday night” (Tr. 2018-2019, Martin H. Michael). 
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affecting their ability to compete with other modes 
of transportation. They are a problem to shippers 
and receivers because such increased costs are neces- 
sarily passed on to them in the form of higher 
rates....’? (J. A. pp. 32-33) 


The Commission, after consideration of exceptions filed 
by the parties and after oral argument, also found: 


“‘The record shows that there is congestion and 
excessive delay in truck loading at the piers, that 
normal delays run from one to several hours, and 
that the trucks begin arriving at the piers more than 
one hour before they open in order to offset the 
delay they will experience. One trucker offered the 
following example: He arrived at a pier at about 
7:00 am. for a load of hams (1,480 cases); was 
routed at about 8:00 a.m.; started work at about 
9:30 a.m.; at about 4:30 p.m. when still not loaded 
was told that all were going home; and about 5:30 


p.m. the terminal decided to finish loading, which it 
did; and the truck got off the pier at about 9:00 
p.m.’”’ (J. A. p. 66) 


The incontrovertible evidence of record supported the 
ultimate findings and conclusion of the Commission, as set 
forth at pp. 3-4, supra, that petitioners should include in 
their tariffs a reasonable detention rule which would com- 
pensate motor carriers for unusual truck delays caused by 
or resulting from the omissions of the petitioners. 


B) Three O’Clock Rule:? 

The Examiner and the Commission determined that the 
3:00 o’clock rule should also apply when motor carriers 
unload their own trucks without engaging the services of 


2 This issue was not rendered moot by petitioners issuing a 
new tariff. The matter can arise again and the Commission’s 
decision should stand as setting forth a standard for the future. 
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the petitioners. Here, too, the evidence of record did not 
suggest, let alone establish, a valid reason for the discrim- 
inatory effect of the rule. Petitioners alleged that this 
aspect of the rule was necessary because the petitioners 
could not control the speed of the operations. Indeed, it 
was the Hearing Counsel for the Commission who argued 
that the contentions advanced by the petitioners were 
without merit and the 3:00 o’clock rule should be extended 
to the motor carriers which unload their own truck. After 
considering and weighing all of the evidence, the Examiner 
and the Commission concluded that truckmen who did their 
own unloading should receive the benefits of the 3:00 
o’clock rule. Clearly, this is a matter within the compet- 
ence of the Commission and the Court ought not to sub- 
stitute its own judgment for that of the Commission, par- 
ticularly where substantial evidence supports the ultimate 
findings of fact and the conclusions of the Commission. 


POINT I 


The decision and order of the Commission are neither 
void, vague, ambiguous, arbitrary nor do they exceed the 
statutory powers of the Commission. 


Petitioners persist in their erroneous contention that the 
challenged order is void, vague, ambiguous, arbitrary and 
beyond the jurisdiction of the Commission. The touch- 
stone of every decision involving the validity of an order 
of an administrative agency is whether the agency has 
set forth adequate basic facts which support the ultimate 
findings of fact and whether the conclusions of law are 
rational. Neither the Act nor the APA nor decisional 
precedents require a detailed statement of every subsidiary 
evidentiary fact. It is sufficient if the agency makes clear 
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the factual basis upon which it has proceeded and the rea- 
soning employed in arriving at its decision. [Chicago & 
Eastern Illinois Railroad Co. v. United States, 375 U. S. 
150 (1964); King v. United States, 344 U. S. 254 (1952) ; 
Public Utilities Commission v. Federal Power Commission, 
205 F. 2d 116 (CA-3, 1953)]. In the case at bar basie find- 
ings of fact, ultimate facts, conclusions and the reasoning 
of the Commission were clearly enunciated in its decision. 


Petitioners’ arguments are not novel. In Brotherhood 
of Maintenance of Way Employees v. United States, (221 
F. Supp. 19 (E. D. Mich. 1963), aff’d 375 U. S. 216 (1964) ], 
identical contentions were rejected by the Court which 
held: 


‘Plaintiffs further attack the Commission’s report 
by arguing that the Commission’s report is fatally 
deficient in that it lacks adequate subsidiary findings. 
Section 8(b) of the Administrative Procedure Act, 
5 U. S. C. A. §1007 (b), provides that decisions 
of administrative tribunals shall include a statement 
of findings and conclusions, as well as the reasons 
or basis therefor, upon all material issues of fact, 
law or discretion. This statutory provision requires 
subsidiary findings only upon those issues which are 
material, but not those which are collateral. Minne- 
apolis & St. Louis R. Co. v. United States, 361 U. S. 
173, 193-194, 80 S. Ct. 229, 4 L. Ed. 2d 223. To com- 
ply with this rule, it is enough if an administrative 
agency, such as the Interstate Commerce Commission, 
sets forth in its decision a reasonable review of the 
evidence before it, the weight which has been given 
to such evidence, its own resolution of the conflicts 
therein, and expresses its findings and conclusions 
necessary to support its ultimate findings. Alabama 
Great Southern R. Co. v. United States, 340 U. S. 
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216, 227-228, 71 S. Ct. 265, 95 L. Ed. 225, 237; Minne- 
apolis & St. Louis R. Co. v. United States, 361 U.S. 
173, 193, 80 S. Ct. 229, 4 L. Ed. 2d 223. The findings 
expressed by the Commission in its report sufficiently 
exposed its view of the evidence and the basis upon 
which it came to its ultimate conclusion that the 
criteria essential to approval were present and 
established by the proofs made before it on its 
extended hearing. We are of the opinion that the 
findings it made were adequate to support its 
order.’ (p. 27). 


In an attempt to confuse the issues, the petitioners 
create strawmen and then, like Don Quixote, proceed to 
demolish them. Each of these fallacious arguments will be 
answered seriatim: 


At pp. 14 of their brief, petitioners rely upon the Com- 
mission’s observation that delay may be caused by many 


factors and, hence, a general rule will be difficult to apply 
in a given instance. However, the petitioners ignore the 
Commission’s specific finding that ‘‘* * ° most of the 
delays are within the control of respondents’’. (J. A. pp. 
74-75)* 


It is fundamental that a tariff is essentially a statement 
of law. A detention rule in the tariff must be general in 
terms and cannot be so detailed as to cover every conceiv- 
able situation. A case by case basis will determine the reach 
and ambit of the rule. Thus, in accord with a practice 


8The reasonableness of the Commission’s decision is self- 
evident since petitioners are exonerated for delay which they cannot 
control. 


The page references are to petitioners’ typewritten brief since 
their printed brief was not available prior to filing of this brief. 
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traditional in our legislative and judicial system, the peti- 
tioners have been directed to adopt a detention rule in 
order to comply with the Act. If necessary, the application 
of the rule will be determined in subsequent proceedings. 
If the petitioners’ contentions were meritorious, then the 
legislative and judicial machinery of this country would 
grind to a halt. In short, subsequent decisions will resolve 
(and expose) the artificial issues raised by petitioners such 
as ‘‘causation’’, ‘place of suit’’, etc., as they do each day 
in the field of regulated transportation. 


In a comparable area, relating to free time and demur- 
rage charges for cargo, persons subject to the Act have 
been required to follow the regulations of the Commission 
as set forth in 46 C. F. R. Part 526 to assess demurrage 
charges pursuant to broad standards. Thus, the regula- 
tions provide that free time may be shortened because 
of the ‘‘special nature’’ of the cargo or because the pier is 
not ‘‘equipped’’ to care for the cargo. So, too, the amount 
of demurrage charges is dependent upon the consignees’ 
inability to remove cargo from the piers for reasons 
‘“beyond his control’’, These general principles have not 
prevented compliance with, or enforcement of, the law. 
Indeed, the petitioners have had no difficulty in accepting 
liability for the detention of lighters pursuant to the fol- 
lowing all inclusive rule in their lighter tariff which is not 
detailed or specific: 


‘‘Nothing contained herein shall be construed as 
affecting whatever rights lighter operators have with 
regard collection of lighterage detention charges 
from steamship companies.’’ (J. A. 159) 


In short, petitioners seek to avoid their liability for truck 
detention by creating imaginary, insurmountable problems 
when, in fact, none exist. 
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The tactitious nature of petitioners’ arguments is made 
clear by their contentions at p. 14 of their brief that they 
are not responsible for delay even when caused by their 
employees. This is an absurdity. Petitioners cannot 
escape responsibility for the conduct of their employees 
which cause delay at the piers. If their contention is sound, 
then all regulation becomes meaningless. 


Petitioners (pp. 10-13 of their brief) also mistakenly 
allege that the Commission did not consider their proposal 
to establish an appointment system which they claim would 
reduce delay at the piers. This is contrary to the express 
findings of the Commission that the institution of an ap- 
pointment system would be salutory but, standing alone, 
does not satisfy the duty of publishing a truck detention 
rule. As the Commission stated, the appointment system will 
not guarantee against delays at the piers which are attribu- 
table to the petitioners and for which they should be 
responsible. (J. A. p. 75) The appointment system was 
not novel and experience had demonstrated that it did not 
eliminate truck delays at the piers. (Tr. 2050; J. A. p. 
138). On the other hand, if the appointment system does 
become meaningful and delay on the piers is ended, then 
the petitioners have nothing to fear about a truck deten- 
tion rule. The Commission did consider all factors relating 
to an appointment system and in the exercise of its expert 
judgment properly determined that the appointment sys- 
tem did not absolve petitioners from the obligation to 
publish a truck detention rule. 


There can be no question about the Commission’s power 
and jurisdiction to direct petitioners to adopt a truck 
detention rule as part of their tariffs. Petitioners mis- 
takenly rely upon the decision of the Commission in J. M. 
Altieri, etc. [7 F. M. C. 416 (1962)] and assert that Section 
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17 of the Act (39 Stat. 734, 46 U. S. C. Section 816)‘ is not 
applicable because the detention rule will not relate to the 
‘handling of property’’. The Commission viewed the 
detention rule as a means of insuring more expeditious 
handling of property at lower cost. Thus, the Commission 
found that delay was a ‘‘problem to shippers and receivers 
because the increased costs are necessarily passed on to 
them in the form of higher rates’’. (J. A. p. 66) Clearly, 
then, the ultimate effect of the detention rule will be to 
reduce the costs of handling waterborne cargo and falls 
within the scope of Section 17 of the Act. The decisions of 
the Commission make it perfectly clear that it has jurisdic- 
tion under Section 17 of the Act to require the inclusion of 
a truck detention rule in petitioners’ tariff. [Transporta- 
tion of Lumber Through Panama Canal, 2 U. S. M. C. 143; 
Storage Charges Under Agreements, Etc.,2 U.S. M. C. 48; 
Penna. Motor Truck Association v. Phila, Piers, Inc., 3 
F. M. B. 789.] 


Petitioners reluctantly acknowledge the applicability 
of a detention rule with respect to the loading and unload- 
ing of lighters. Their only argument is that the lighter- 
age companies should collect the detention charges from 
the steamship companies rather than the petitioners. Still, 
if a detention rule is applicable to the unloading and 
loading of lighters, there is no question that a detention 
rule may also apply with respect to the loading and 
unloading of trucks. Surely, there is no rational basis for 


*“Every such carrier and every other person subject to this 
chapter shall establish, observe, and enforce just and reasonable 
regulations and practices relating to or connected with the receiving, 
handling, storing, or delivering of property. Whenever the Board 
finds that any such regulation or practice is unjust or unreasonable 
it may determine, prescribe, and order enforced a just and reason- 
able regulation or practice.” 
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discriminatory treatment between lighters and trucks as 
the Commission correctly noted. (J. A. pp. 76-77) Actu- 
ally, the publication of a detention rule for lighters and 
not for trucks violates Section 16 First of the Act (39 Stat. 
734, 46 U. S. C. Section 815 First) ; a discriminatory prac- 
tice which the Commission has jurisdiction to remedy. 


The reliance by petitioners on the decision in Detention 
of Motor Vehicles, etc. [318 I. C. C. 593, 323 I. C. C. 336 
(1962)] is equally misplaced. To begin with, the cited 
case is inapposite because the Interstate Commerce Com- 
mission in that case stated that terminal operators could 
not be held liable for detention charges because they were 
not parties to the contract of transportation. Not only 
terminal operators but warehousemen and similar persons 
could not be held responsible for detention charges since 
they were neither the consignees nor the consignors of the 
shipment and therefore were not direct parties to the con- 
tract of transportation. To have imposed liability would 
have violated Section 223 of the Interstate Commerce Act 
(49 Stat. 565, 49 U. S. C. Section 323) and Section 42 of 
the Bills of Lading Act (39 Stat. 545, 49 U. S. C. Section 
122). However, in the case at bar, the respondents are 
parties to the truck loading and unloading contract and 
the Commission may hold them liable for detention of 
motor vehicles which result from causes within their 
control. 


At pp. 16-18 of their brief, petitioners again incorrectly 
contend that the Commission’s direction to the petitioners 
to adopt a detention rule for truck loading and unloading 
violated the provisions of section 2(c) of the APA. (60 
Stat. 237, 5 U. S. C. §1001(c)) But we are not dealing 
with a rule-making proceeding. Petitioners can hardly 
complain since the hearings in this case were conducted 
pursuant to the more stringent provisions of section 5 of 
the APA (60 Stat. 239, 5 U.S. C. Section 1004). 
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Petitioners’ reliance upon Detention of Motor Vehicles, 
etc., supra, defies understanding. The fact that the Inter- 
state Commerce Commission in that case decided to pro- 
ceed by way of rule-making does not establish that the 
Commission, in this case, was obliged to institute rule- 
making proceedings.® Furthermore, the case of American 
President Lines, Ltd. v. Federal Maritime Board, [115 App. 
D. D. 187, 317 F. 2d 887 (1962)] is not controlling. That 
case held that where there was an amendment of existing 
Commission regulations and not an interpretation of these 
regulations, the APA was violated since the final order was 
not accompanied ‘‘by a statement of the basis and purpose 
of the order’’ (p. 891) and the cause was remanded to the 
Commission for further proceedings. However, in the 
instant case, the decision of the Commission comprehen- 
sively sets forth the basis and purpose for inclusion of a 
detention rule in petitioners’ tariff. [Cf. Hoving Corpo- 
ration v. Federal Trade Commission, 290 F. 2d 803 (CA 2, 
1961)]J 


Petitioners were not denied due process of law nor did 
the Commission act contrary to the mandate of the APA. 
They were apprised of the issues in the proceeding and 
had every opportunity to present their evidence and views 
and these were fully considered by the Commission. 
Whether the proceedings be denominated adjudicatory, 
(which they were) rule-making or both, the Commission 
acted in accordance with law. [Shapiro, The Choice of 
Rulemaking or Adjudication In The Development of Ad- 
ministrative Policy, 78 Harv. L. Rev. 921 (1965)]. 


5Empire did not concede in its reply to petitioners’ motion for a 
full evidentiary hearing that this proceeding was a rule-making 
proceeding. It merely alleged that since question of rates was 
involved the proscriptions of Section 5(c) of the APA were not 
applicable. 
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In sum, the decision being reviewed by this Court fore- 
closes any need for speculation by this Court as to the basis 
for the Commission’s action: all of the necessary subsidiary 
findings, ultimate findings and conclusions are carefully 
delineated and there is no question as to the jurisdictional 
basis for the Commission’s action. 


POINT I 


Petitioners’ motion for a full evidentiary hearing 
should be denied. 


Empire has filed a reply to petitioners’ motion for a 
full evidentiary hearing. In order to avoid unduly burden- 
ing the Court with a repetition of its arguments, it respect- 
fully requests that the reply be incorporated herein. Peti- 
tioners have not advanced in their brief any further basis 
for finding that there was a prohibited commingling of 
prosecutorial and judicial functions. 


CONCLUSION 
The order of the Commission should be affirmed in all 


respects. i Ue paul ge il 


JOSEPH Seinen, 

Attorneys for Empire State a 
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Statement of Questions Presented 


Intervenors, referred to as ‘‘lightermen’’ in the report 
of the Commission, are the operators of non-self-propelled 
vessels which carry import and export cargo between 
petitioners’ ship terminals in New York Harbor and the 
piers, plants and warehouses of the shippers or consignees 
of such cargoes. They are hired and paid by the shippers 
or consignees of the cargoes. The order of this Court 
permitting intervention was filed August 15, 1966. 

These intervenors are effected by so much of the report 
and order as holds: 


1. That the imposition of a charge on lighter- 
men by petitioners for the service of transferring 
eargo directly between lighters and ships, without 
the cargo coming to rest on the pier, is unjust and 
unreasonable since it results in a double charge on 
cargo, the shipowner having paid for the petitioners’ 
services out of the ocean freight rate paid by the 
cargo owner (Report J.A. 70-71) ; * 


2, That it is unjust and unreasonable for peti- 
tioners to fail to adopt a just and reasonable lighter- 
age detention rule or regulation in their lighterage 
tariff (Report J.A. 73) ; 


3. That the tariff provision to the effect that 
petitioners will make no charge for transferring 
directly between ship and lighter heavy lift freight 
received from or destined to a railroad is selective 
treatment in favor of the railroad lighters and 
results in discrimination by petitioners against these 
private lightermen (Report J.A. 79); 


4. That petitioners must publish tariff charges 
for handling to or from lighters cargo which comes 


* References J.A. are to the Joint Appendix. 
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to rest on the pier before or after transfer to or 
from a ship, if petitioners offer to perform that 
service (Report J.A. 78-79). 


Throughout the hearings before the Examiner these 
intervenors were represented by counsel who cross- 
examined petitioners’ witnesses and called witnesses on 
behalf of these intervenors. Intervenors’ counsel also filed 
briefs and participated in the oral argument before the 
full Commission. 

Although these intervening lightermen are seriously 
effected competitively by the practices of terminal oper- 
ators in respect of trucks, they did not participate in the 
matters raised by the truckmen during the Commission’s 
investigation and this brief will be confined to matters 
which directly effect lightermen. 
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BRIEF OF INTERVENOR’S, HARBOR CARRIERS OF 
THE PORT OF NEW YORK, JAMES HUGHES, INC., 
HENRY GILLEN’S SONS LIGHTERAGE LINE, INC., 
McALLISTER LIGHTERAGE LINE, INC. AND PETTER- 
SON LIGHTERAGE & TOWING CORPORATION 


Counter Statement of the Case Relating to 
Lighter Practices 


The lighters here involved are non-self-propelled vessels 
varying in length from 110 to 120 feet and in width from 
34 to 40 feet, which carry their cargoes on an open deck in 
a space approximately 85 to 90 feet long by 30 to 35 feet 
wide (Report J.A. 64; Photograph, Exhibit 46). 

When a shipper or consignee of ocean cargo decides 
that its cargo will be handled in the Port of New York 
by lighter, the ocean carrier issues such shipper or con- 
signee a ‘‘permit” giving a range of two dates within 
which the lighter must arrive at the pier to pick up or 
deliver such cargo and the shipper or consignee forwards 


the permit to one of these private lightermen. The shipper 
or consignee pays the charges of the lighterman which 
charges include his payments for loading or unloading the 
lighter (Report J.A. 63-64). The terminal operator (one 
of these petitioners), without consulting either the shipper 
or the consignee or the lighterman, and solely for its own 
reasons, decides whether the involved cargo will be trans- 
ferred directly between the ship and the lighter without 
coming to rest on the pier (referred to as over-the-side) 
or whether the terminal operator will discharge the cargo 
from the ship’s hold to the pier, moving it to another 
point or place of rest on the pier to await subsequent 
transfer from the pier to the lighter (Report J.A. 63). 

The permit issued for the lighter’s arrival gives no 
indication whether the terminal operator will handle the 
cargo over-the-side directly between the ship and the 
lighter or instruct that the lighter pick it up from a place 
of rest on the pier to which the terminal operator has 
carried it after removing it from the ship’s hold. The first 
notification the lighterman receives of the terminal opera- 
tor’s decision as to the method of handling is given when 
the lighter arrives at the pier (Report J.A. 63-64). 

Prior to the institution of the subject investigation the 
petitioners had issued Lighterage Tariff No. 2 replacing 
Lighterage Tariff No. 1 in respect to both of which these 
intervenors filed protests with the Commission (J.A. 6). 
Those tariffs stated charges to be collected by the terminal 
operators for over-the-side handling of lighter cargo. The 
charges were in two classifications, one set of rates being 


1 Export cargo is handled in the reverse manner, i.e., the terminal 
operator determines whether the cargo will be transferred from the 
lighter to a place of rest on the pier and thereafter moved by the 
terminal operator from that place of rest to a point under the ship’s 
tackle and then lifted into the hold of the ship. Since the procedure 
for export and import cargo is the same except in reverse order, we 
shall, for convenience and brevity, refer to import cargo arriving 
in the Port of New York by ocean carrier and carried to ultimate 
destination by lighter. 


applicable to cargoes of less than 100 tons and another 
applicable to cargoes in greater quantities. The lighter- 
men here involved are concerned primarily with the volume 
rates since the lesser volume shipments are moved in the 
main by railroad lighters (J.A. 7). 

Although petitioners’ tariffs state rates for the direct 
over-the-side transfer, no cargo owner or lighterman may 
request or order a terminal operator to handle cargo to 
the lighter over-the-side (Report J.A. 63; 7). The peti- 
tioners reserve the right to make that decision and handle 
cargo over-the-side when it suits their convenience or 
necessity. In making that decision no terminal operator 
ever consults the lighterman (Report J.A. 63). 

When the terminal operator, for its own reasons, de- 
cides that cargo destined for a lighter will be unloaded 
from the ship to the pier, the terminal operator’s em- 
ployees carry that cargo from the end of the ship’s tackle 
to a place of rest on the pier. When the lighterman is 
advised of that situation he makes his own arrangements 
with an independent stevedoring company, generally Wm. 
Spencer & Son, for it to supply a gang of men to come to 
the pier and transfer the cargo from the point where the 
terminal operator’s employees have left it, to the lighter’s 
deck (Report J.A. 63). In that situation the lighterman 
controls the time when the independent stevedore’s gang 
will work, whether at straight time or overtime and they 
work without interruption except for meals. The lighter- 
man pays the independent stevedore a negotiated rate for 
its work but the lighterman knows precisely when his 
vessel will be ready to leave the pier and he may schedule 
her for another job with definite knowledge that the lighter 
will be able to meet that schedule (Report J.A. 63). When 
the terminal operator, for its own reasons, decides to 
place a lighter’s cargo at a place of rest on the pier, the 
terminal operator, under his contract with the ocean car- 
rier is required to (a) remove the cargo from the ship’s 
hold and earry it to a place of rest on the pier where it 
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will remain and be readily accessible to the lighterman for 
transfer to his lighter, (b) assume responsibility for the 
cargo until the lighterman is ready to remove it from its 
place of rest on the pier, and (c) provide the place on its 
busy pier where the cargo may rest safely until it is picked 
up by the lighterman within the five days free time allowed 
for storage of cargo on a pier (Report J.A. 72-73; 55). 
While the cargo is lying at rest on a pier awaiting pick-up 
by the lighterman it adds to the general congestion on the 
pier with resultant delays and inconveniences to the ter- 
minal operator who must maneuver its mechanized gear 
around that cargo while moving other shipments between 
ship’s tackle and their various places of rest on the pier 
(Report J.A. 72-73). 

When a terminal operator decides that it is more suit- 
able to his purposes for cargo to be discharged directly 
over-the-side from the ship to the lighter without coming 
to rest on the pier, there are many advantages to the ter- 
minal operator and many disadvantages to the lighterman 
(Report J.A. 70-71). The terminal operator saves the ex- 
pense and inconvenience of providing storage space on the 
pier. The terminal operator has no responsibility for any 
part of the cargo after it has reached the lighter’s deck, 
the lighterman being responsible for its safety at all times 
while on board the lighter (Report J.A. 64-65). The ter- 
minal operator saves the time of his longshoremen in car- 
rying the goods from the end of ship’s tackle to the point 
of rest on the pier (Report J.A. 64-65). Since the lighter, 
under direct transfer, is placed on the side of the ship 
opposite to the pier, one gang of the terminal operator’s 
longshoremen may be loading from the ship’s hold to the 
lighter through a particular hatch of the ocean ship while 
another gang handles cargo from the ship’s hold to the 
pier through the same hatch (Report J.A. 64). If the ter- 
minal operator decides to work cargo through a given 
hatch to only one lighter moored on the offshore side of 
the ship, the lighter is so moored that the ship’s tackle is 


above her midsection and the greatest distance any cargo 
need be moved on the lighter is 45 feet, which distance 
diminishes as the loading of the lighter progresses. If, 
for its own convenience, the terminal operator desires to 
load two lighters simultaneously from the same hatch of 
the ship, the ship’s tackle will fall near one end of the 
lighter and the first draft of cargo is moved not more than 
90 feet to the most remote part of the lighter’s cargo space, 
the distance diminishing as the loading of the lighter pro- 
gresses (Report J.A. 64). But the terminal operator when 
working two lighters from the same ship’s hatch has the 
advantage of faster unloading of the ship (Report J.A. 
64-65). 

When a terminal operator elects to work lighter cargo 
over-the-side the lighterman has no control over the time 
when the work will be done. Frequently lighter cargoes are 
handled over-the-side at night only, the lighter lying idle 
all day and the lighterman being obliged to pay overtime 
to its lighter captain and its cargo checker for their night 
work. Very often over-the-side loading of a lighter, once 
begun at night, will be suspended after two or three hours 
of night work and not resumed until the following night 
or one or two nights later, when after another two or 
three hour work period, a second and perhaps a third 
suspension will oceur (Report J.A. 64, 72-73). The lighter- 
men’s union agreement provides that their men be paid 
overtime commencing at the end of straight-time hours 
and ending when loading ends even though the actual work 
on a given night might begin at 1 or 2 a.m. and be 
suspended or completed within one or two hours. The 
lighterman is not recompensed by the terminal operator 
for that expense (Report J.A. 64). 

When a terminal operator decides to work a lighter 
over-the-side, the lighterman can not foretell when the 
lighter will be completely loaded and therefore may not 
schedule the vessel for another job. That condition fre- 
quently makes it necessary for the lighterman to hire a 
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lighter from another owner to perform the next scheduled 
job. The hired lighter necessarily remains on hire until 
its cargo has been delivered thereby making it necessary 
for the lighterman who chartered it to pay for the hired 
substitute for a number of days even though his own 
vessel may have finished her work one day after the 
substitute had been hired and may lie idle during a large 
part of the period that the substitute is on hire (Report 
J.A. 64). The condition could be remedied if the terminal 
operator would agree to load a given number of tons of 
cargo within a fixed time. 

The movement of cargo on the deck of a lighter after 
being cleared from the ship’s tackle could be expedited if 
the terminal operators would permit the lighterman’s 
employees to work along with their employees. For 
example, by taking in or slacking the lighter’s lines to the 
ship a clear space on the lighter’s deck could be brought 
under the ship’s tackle as loading progresses thus elimin- 
ating the necessity for moving cargo on deck. Or lighter- 
men’s employees could help move cargo from the ship’s 
tackle (Report J.A. 73). But the terminal operators will 
not allow that. They insist that all such work be done by 
their employees (Report J.A. 65). 

Both Lighterage Tariff No. 1 and No. 2, issued by the 
petitioners, provided that lighter cargoes of certain weights 
received from or destined to a railroad would be handled 
over-the-side without charge. There was no similar pro- 
vision applicable to privately owned lighters (Report 
J.A. 79, Ex. 16). 


The Commission’s Conclusions 


The Commission concluded that petitioners ordered 
over-the-side handling of lighter cargoes solely for their 
own convenience; that when they did so they incurred no 
extra expense not included in their contracts with the 
ocean carrier; that they imposed unnecessary and undue 
burdens on lightermen when they did so and that the 


lightermen had no right to request or demand that any 
particular cargo be handled over-the-side even if willing 
to pay the charge therefor. 

The Commission also concluded that the imposition of 
a charge for such work by petitioners constituted a double 
charge on the cargo because the ocean freight rate paid 
by the shipper included the cost of moving the cargo 
between the ship’s hold and a place of rest on the pier 
away from the ship’s tackle, which operation is in all 
respects similar to direct transfer between ship and lighter. 
The Commission reasoned that since the lightermen’s 
charges to the shipper or consignee necessarily included 
the terminal operator’s charges to the lightermen, and 
were paid by the shipper or consignee of the cargo, the 
cargo in fact paid twice for the same service of moving 
the goods from the ship’s hold to the first place of rest. 

The Commission further concluded that it constituted 
discrimination against private lightermen for petitioners 
to perform certain services for railroads without charge, 
at the same time charging private lightermen for similar 
services. 

Since the petitioners admitted that they were willing 
to perform a service of transferring cargo between a place 
of rest on a pier and a lighter, the Commission decided 
they are required to file a tariff stating rates and charges 
for such services, rather than being free to negotiate rates 
therefor as they choose. 

The Commission further concluded that petitioners 
should provide in their tariff an appropriately worded 
agreement to handle a fixed number of tons of lighter 
cargo within a fixed time or pay a reasonable sum for 
failure to do so. 


Summary of Argument 


1. Publication of Petitioners’ Lighterage Tariff con- 
stitutes an offer to perform services for anyone ready 
and able to pay for such services. 


2. Since Petitioners are willing to perform the services 
offered in the Lighterage Tariff only when it is expedient 
or economical for them to do so, they should not make a 
public offer to perform and state a charge for such per- 
formance. 


3. Petitioners perform the services described in the 
Lighterage Tariff only when they can do so without 
increasing their own costs which costs are fully covered 
by the compensation paid Petitioners by the ocean carriers 
for handling the same cargo. Therefore Petitioners would 
receive a double payment if the Lighterage Tariff were 
upheld. 


4. It is unlawful for Petitioners to unreasonably inter- 
rupt or perform work on a particular lighter or otherwise 
delay that vessel, for their own convenience, thus subject- 
ing some but not all lighter owners to unnecessary expense. 


5. Since Petitioners are subject to regulation by the 
Commission it was properly held that they may not perform 
certain services for certain classes of lighter owners with- 
out charge and other services at negotiated rates. 


POINT I 


Petitioners act in violation of the law when they 
reserve the right to determine whether, when and for 
whom they will render the services described in Light- 
erage Tariff No. 2. 


It is clear from the testimony of petitioners’ witness 
Yates as well as that of their witness Gage, who was con- 
siderably less informed than Yates, that the petitioners 
will not perform, on the request of lightermen or cargo 
owners, the services of over side transfer of cargo between 
ship and lighter to which their Lighterage Tariff No. 2 
applies exclusively (la, 3a).° Petitioners therefore are 
in the position of asking this Court to approve a prac- 
tice and a tariff in which a party holding a monopoly 
and offering to render a public service for a price reserves 
the right to select not only the occasions on which it will 
render the service but also select the party for whom the 
service will be rendered without describing in any way 
the circumstances which will govern that decision. Any 
such approval by this Court, we submit, would permit 
petitioners to exercise the rankest kind of discrimination. 
If the practice be sanctioned, then, without explanation 
to either lightermen or cargo owners any petitioner could 
consistently select the lighters of one owner for over-the- 
side transfer and never render a similar service to lighters 
of another. Whether the party whose lighters are selected 
for over-the-side service is being favored or penalized 
thereby is beside the point. The mere existence of the 
privilege in favor of the terminal operator is sufficient to 
condemn the practice. Montgomery Ward & Co. v. Northern 
Pacific Term. Co., 128 F. Supp. 475, contains in footnotes, 
beginning at page 490, a comprehensive exposition of the 


* References are to Annexed Appendix. 
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common law on the subject of the obligation of a carrier 
or other party offering services to the public to render 
the same services to one and all for the same rates. 

The services of these petitioners are akin to those 
offered by a common carrier in that if the public desires 
- to obtain cargo imported by an ocean carrier served by 
one of these petitioners, the public must of necessity deal 
with that petitioner since it was the only party engaged 
by the ocean carrier to load or unload the ship. Obviously 
such a party should not be allowed to discriminate between 
the members of the public for whom it will render a given 
service. 


POINT II 


There is ample support in the evidence for the 
Commission’s finding that petitioners are not entitled 
to the charges stated in Lighterage Tariff No. 2. 


Petitioners chief witness Yates testified that certain 
types of cargo are more economically handled by peti- 
tioners by means of the direct transfer between ship and 
lighter than by transfer to the pier thence lighter. Since 
Yates admitted that the petitioners alone make the decision 
whether to handle cargo directly over-the-side between ship 
and lighter, that fact is self evident even without the Yates 
testimony. 

In addition to the Yates testimony is the evidence of 
the witnesses for these intervening lightermen who were 
thoroughly familiar with the terminal operators’ work in 
handling lighter cargo between the ship and a point of 
rest on the pier and between the ship and the lighter 
directly without coming to rest on the pier (Cf. Hession; 
Campion, 10a-15a). These witnesses described the work in- 
volved for the terminal operator when for its own reasons, it 
elects to place the cargo on the pier rather than directly 
on the lighter. Their testimony shows that the work of 
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slinging the cargo in the ship’s hold is the same whether 
the cargo goes to the pier or the lighter. However, when 
the cargo is brought to the pier it is swung by ship’s tackle 
from the ship’s hold to a point on the pier directly below 
the ship’s boom where it is removed from the end of the 
ship’s tackle. In order that there will be a clear space 
on the pier under the ship’s tackle to receive the next draft 
coming from the ship’s hold, the first slingload must be 
moved from the point where the ship’s tackle lands it to 
another place on the pier far enough away from the gangs 
working the other holds of the ship to avoid interference 
with them. Generally that movement is performed by 
mechanized gear (hi-los) which must thread it way around 
the other piles of cargo on the pier until it finds a clear 
space where this slingload may be stowed. That area must 
be large enough to store all the cargo covered by one 
bill of lading. Frequently congested conditions require a 
slingload to be carried the full length of the pier or even 
out onto the apron of the pier at the land end thereof. 
That requires considerable time of the hi-lo operator and 
unless numerous hi-los, operators and checkers are em- 
ployed, other drafts of cargo coming from the same hold 
pile up at the ship’s tackle until the hi-lo returns to move 
another draft to the point where the first one was stowed. 
If drafts being moved from the ship’s tackle are not cleared 
away from the landing point with proper speed no more 
can leave the ship until that space is clear and the men in 
the ship’s hold who load the drafts on the ship’s tackle 
must stand idle until there is a clear space on the pier for 
another draft to be landed. Petitioners offered no con- 
tradiction of that testimony. The Commission adopted that 
testimony in their finding concerning costs. 

The testimony of the witnesses Hession and Campion 
also shows that when the cargo is handled directly over-the- 
side from the ship to the lighter the longest distance 
normally travelled on the lighter’s deck is 45 feet, one-half 
the length of the lighter’s deck, and in any event the 


12 


greatest distance is 90 feet, the distance in each instance 
diminishing as the loading of the lighter progresses. The 
terminal operator’s employees, whether moving the cargo 
along the lighter’s deck by hand or by mechanized gear, 
are not required to maneuver around piles of other cargo 
or to pass gangs working in connection with other holds in 
the ship. They have a clear deck on which to move. There- 
fore, the cargo is removed from the ship’s hold and brought 
to its place of rest on the lighter’s deck in considerably less 
time than is involved in bringing the cargo to a place of 
rest on the pier. The lighter serves as an extension of the 
pier in that the terminal operator may use it for the 
storage of cargo which would otherwise occupy pier space. 
Thereby pier congestion is relieved. The period of time 
during which the terminal operator is responsible for the 
safety of the cargo is diminished. 

The foregoing testimony, we submit shows conclusively 
that no extra time or expense is involved in handling cargo 
when the terminal operator for its own reasons, decides 
that it will place the cargo directly on the lighter’s deck. 
In an effort to overcome the above described testimony of 
intervenors’ witnesses, petitioners offered some general, 
conclusory statements by the witness Gage whose unfamil- 
jarity with the work involved was demonstrated throughout 
his cross-examination (2a). Some so-called cost studies were 
offered (Exhibits 19 & 22) but as the Commission found 
and as the proof shows they were made during a period 
when private lighters were not being worked due to a strike 
of the lightermen’s employees and involved only the move- 
ment of small quantities of cargo to the railroad lighters. 
Although received in evidence the Commission gave them 
no weight (J.A. 71). Petitioners offered some evidence 
that time was lost in placing lighters and in rigging ship’s 
tackle in position to swing the cargo to the lighters but it 
later developed from typical contracts with ocean carriers 
(Exhibit 23) that the latter pay for time lost by the ter- 
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minal operator by reason of such delays (Cf. Exhibit 23, 
Section 2, Items E and G, Section 9). 

Additional evidence that the terminal operators do not 
incur additional costs for direct transfer not paid by the 
ocean carrier is found in their tariff provision that no 
charge will be made for similar services performed for 
railroad lighters (Cf. Lighterage Tariff No. 2, Exhibit 16, 
page 4). The tariff provision reads: 


‘‘There shall be no charge for the loading or 
unloading of single pieces of cargo weighing 6 tons 
to 35 tons, inclusive, providing said cargo is re- 
ceived from or destined to a railroad.’’ 


It seems quite plain that if direct transfer for a rail- 
road lighter does not involve extra cost it should not in- 
volve extra cost for a private lighter. 

In the light of all the evidence bearing on the issue of 
additional costs to petitioners, the Commission rejected 
the testimony of petitioners’ witnesses and accepted the 
evidence adduced by the opposing parties and found that 
no extra cost is involved. 

Therefore, it is clear that the Commission did not im- 
pose upon petitioners the burden of proving that additional 
costs are involved in over-the-side work and there is noth- 
ing in the Commission’s decision to so indicate. The 
Commission held only that those opposed to the petitioners 
had proven there was no extra cost involved in such work 
and that the petitioners had failed in their attempt to 
prove the contrary. 
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POINT IIl 


The Commission rightly decided and ordered that 
petitioners are not entitled to charge lightermen for 
direct transfer of lighter cargo. 


Petitioners beg the question when they argue that the 
Commission did not state the reasons for a conclusion that 
lightermen should be ‘‘relieved of their obligation’’ to pay 
the costs of transferring cargo from the ocean ship to its 
first place of rest, which happens to be on the lighter. The 
issue is whether there is any obligation on lightermen to 
make such payment not whether they should be ‘“relieved 
of that obligation”. The report of the Commission gives 
ample reasons and includes extended discussion as to why 
no such ‘‘obligation”’ exists. Briefly stated, the reason no 
such ‘‘obligation”’ rests upon lightermen is because it is 
the obligation of the terminal operators under their con- 
tracts with the ocean carriers to remove the cargo from 
the hold of the ocean ship and bring it to a place of rest 
whether that place of rest be on the pier or on the lighter. 
It is recognized that after the ocean ship’s cargo has been 
removed from the ship’s hold and brought to its first place 
of rest, any additional cost of delivery to ultimate destina- 
tion must be borne by the cargo whether that cost be truck- 
ing charges or lighterage charges. Likewise, it is recognized 
that the terminal operators or the ocean carriers ordinarily 
have the right to elect to place the cargo at a place of rest 
on the pier. When they do so, the cost of removing it from 
its place of rest on the pier to the lighter must be paid by 
the cargo through the lighterman who includes it in his 
charge to the cargo owner. But that cost is not here in- 
volved. The only question here involved is whether a 
terminal operator, which is paid by the ocean carrier for 
removing the cargo from the ship’s hold and bringing it to 
its first place of rest, is entitled to an additional payment 
from any other party when, for its own convenience, it 
elects to substitute the lighter for the pier as the first 
place of rest. 


I5 


Petitioners stated in their brief (page 21) that ‘‘until 
this case no one has questioned the obligation of the 
lighterman to pay the costs of loading and unloading the 
lighters regardless of the lighter’s location’’: The proof 
shows that the lightermen have been protesting charges 
for direct transfer since as far back as intervenors’ wit- 
nesses could remember. They had no forum from which 
to obtain an authoritative and binding ruling until the 
terminal operators came within the jurisdiction of the Fed- 
eral Maritime Commission. As soon as the petitioners filed 
their Lighterage Tariff No. 1 these intervenors filed a pro- 
test with the Commission and filed another when Lighter- 
age Tariff No. 2 was issued. 

Petitioners must be less than sincere in their contention 
that the. Commission’s order does not relate to the ‘‘re- 
ceiving, handling, stowing or delivering of property’’ and 
that the Commission’s order ‘‘in no way benefits the ship- 
per or any person having an interest in the cargo’’. No 
sensible shipper is going to pay a price for lighterage of 
its property which includes as one of its factors a charge 
levied by a terminal operator for delivering the property 
by loading it on a lighter after the Commission has ruled 
that such charge is unlawful and after this Court upholds 
such ruling. Business men bargaining in the market place 
will see that the lighter rate is reduced by the amount of 
the eliminated charge and the cargo owner will receive the 
benefit of the elimination. 

Petitioners’ argument that lightermen will receive a 
‘windfall’? under the Commission’s decision and order is 
likewise unsound for two reasons. Firstly, the cargo owner 
will insist upon a reduction in the lighterage rate to reflect 
the elimination of an item of expense heretofore incurred 
by the lightermen. Secondly, approval of the argument 
that petitioners should be allowed to continue collection 
of double charges for the same service because the party 
ultimately paying such charge will otherwise save money 
would be tantamount to a holding that extortion should 
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be permitted to continue because the party who previously 
submitted to the extortion will save money when the ex- 
tortion is ended. 

The simple fact is that petitioners, because they control 
the handling of cargo from the ship’s hold, are able to 
force their services and their charges upon the lightermen 
whenever they desire to do so. As previously pointed out, 
petitioners’ witness Yates freely admitted that when the 
petitioners make an election to handle cargo over the side 
they will not allow the lightermen to supply any of the 
labor involved in receiving that cargo on the lighter’s deck. 

Petitioners assert that any attempt to change the pres- 
ent method would result in labor conflicts with petitioners’ 
employees. The petitioners chose to be terminal operators 
and the intervenors chose to be lightermen. If any labor 
difficulties should result from a change in practices, the 
burdens created thereby must be borne by someone and 
petitioners, the employers of the dissident workers, are the 
logical ones to bear the burden. Moreover, petitioners can 
eliminate any such problem by discontinuing the practice 
of direct transfer between ship and lighter since they alone 
decide when that method is to be used. The petitioners 
obviously recognize that fact since they state on page 28 
of their brief that if they are unsuccessful on the review 
of this issue ‘‘the probability of the lighter being put along- 
side a vessel approaches zero’’. If that statement be cor- 
rect, it prompts the inquiry as to why the Court is burdened 
with this phase of the review. Obviously the petitioners 
reap a substantial profit from the practice and are anxious 
to retain it, otherwise there is no reason for them to be in 
Court. 

On (page 26) of their brief petitioners quote from 
paragraph 5 of their typical contract with ocean carriers 
a provision that income from loading and unloading rail- 
road cars, lighters, barges and scows shall be retained 
by the terminal operator. It is perfectly obvious, we 
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submit, that the contract paragraph in question relates to 
the charges which the terminal operators collect for trans- 
ferring cargo from its place of rest on the pier to the 
lighter. The desire of the petitioners to keep secret from 
the ocean carriers the amount collected for that type of 
work is evident from the exceptions taken by the petitioners 
to the Commission’s ruling that those charges may no longer 
be privately negotiated but must be stated in a published 
tariff. 

On (page 28) of their brief petitioners, in a footnote, 
refer to the conclusory testimony of the former conference 
chairman Mr. Gage that the cost of direct transfer exceeds 
revenues. It developed during the cross-examination of 
this witness that he had no firsthand knowledge of the 
subject (la-2a). 

The imposition on lightermen of charges for direct 
transfer places them at a distinct competitive disadvantage 
with truckmen. Cargo destined for truck removal from a 
pier is brought to rest without charge to the truckman at a 
point on the pier where the truck may drive up to it for 
tailboard loading. The truck may arrive whenever its 
owner pleases within the freetime allowed for delivery. 
The loading is then done in one operation and the truck 
may depart within a short time after it backs up to the 
cargo to be loaded. As opposed to that economical truck 
operation, direct transfer to lighters involves extensive 
delay to the lighter. The lighter must await the convenience 
of the terminal operator before loading commences and is 
subject to frequent interruptions in the loading, to over- 
time costs for night operations by the terminal operator, 
and other expenses as detailed in the testimony of inter- 
venors’ witnesses Hession and Campion (4a-9a, 15a-17a). 
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POINT IV 


The Commission rightly decided and ordered that 
the petitioners must publish tariffs for transferring 
lighter cargo between the pier and the lighter if they 
wish to perform that type of work. 


Petitioners’ entire argument on this point seems to be 
that Wm. Spencer & Son (which performs some of the 
work of transferring cargo between the lighter and the 
place of rest on the pier where the terminal operator 
places it) is not obliged to publish a tariff for that service. 
If Spencer is not subject to the Commission’s jurisdiction 
it cannot be forced to publish its rates. If Spencer is 
subject to its jurisdiction the Commission can and pre- 
sumably will direct that Spencer do so. 


POINT V 


The Commission rightly decided and ordered that 
petitioners must promulgate in their tariff a just and 
reasonable lighter detention rule. 


The Commission recognized the unfairness of the prac- 
tice under which petitioners delay lighters when the elec- 
tion is made to perform direct transfer. It is described in 
full in the testimony of witnesses Hession and Campion. 
(8a-9a, 16a-17a). Petitioners were unable to justify those 
delays which are so expensive to the lighterman. In their 
brief (page 36) petitioners try to gloss over their refusal to 
perform their services without undue delays by referring to 
a statement made by their witness Gage at the hearing 
wherein lightermen were urged ‘‘to come forward with their 
detention bills’’ against steamships. That is typical of the 
petitioners’ position throughout this case. Gage had no au- 
thority to speak for ocean carriers and the presentation 
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to him of claims against steamship owners would have been 
an idle gesture. He refrained from inviting lightermen 
to come forward with their detention claims against. the 
petitioners. 

Cutting through all the technicalities which petitioners 
attempt to inject into the issues, the sole question is whether 
a terminal operator which elects to transfer cargo directly 
between a lighter and a ship should not be under an obliga- 
tion to do so within reasonable working hours and within a 
reasonable time or pay a detention rate to the lighterman. 
If the delays be due to weather conditions or other causes 
beyond the control of the terminal operator no obligation 
to pay detention will exist but simple justice requires that 
the terminal operator pay for the delays for which they 
are responsible. 

In connection with this point it is to be noted that the 
Commission did not direct the petitioners to include a 
specifically worded provision in their tariff. The Com- 
mission directed only that the tariff should contain reason- 
able provision for recompense for delay. If and when such 
provision is included in a tariff the question whether the 
provision is a reasonable and just one will be determined in 
another proceeding if necessary. Once again the petitioners 
are completely unable to explain the admitted fact that 
they pay detention on railroad lighters (3a-4a). 
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Conclusion 


The decision and order of the Federal Maritime Com- 
mission is, so far as it relates to lighterage practices, in 
all respects lawful, just and proper, it is amply supported 
by the evidence, no errors of law were committed by the 
Commission in its procedure or in its report and such 
parts of the order as effect lighters should be affirmed. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
112 Richard J. Gage 


Cross Examination 
By Mr. Heckman: 


Q. May a lighter owner require of a terminal operator 
that his lighter be loaded or unloaded over-the-side as 
the case may be? <A. It is my understanding that he 
may not. 

Q. Is there anything in this tariff, Exhibit 16, which 
indicates that a person willing to pay the charge may not 
have his lighter loaded or unloaded over-the-side? A. 
In other words, your question is may he, if he requests, 
insist upon laving his lighter loaded over-the-side? 

Q. Yes. A. To my knowledge, he may not at this 
time. 


Q. Is there anything in the tariff so indicating? A. 
I don’t believe so. 


* * * 


116 Q. What is the revenue for working lighters? A. I 
have it on one of our exhibits. 

Q. I believe that’s only a half a year. A. From half 
the terminal operators, yes. 

Q. But on page 11 you talk about a total. Do you 
know the total revenue from over-the-side work? A. No. 
The only revenue total that I know is contained in Exhibit 
18 which is the revenue derived from approximately half 
of pier operators during the six-month period which, in 
my opinion, is a good sample and, therefore, quite a 
valid basis for making such a projection. 


Richard J. Gage—Cross 


117 Q. Perhaps I did not make my question clear. You 
said that this Exhibit 18 represents half of the members 
of your Conference; is that correct? A. Not half the 
members—I think it does just about represent half the 
members—but it represents the members who did approxi- 
mately half of the truck loading billing during the six- 
month period. 

Q. Did you make any investigation to determine 
whether it represents the members who did half of the 
over-the-side work? 

118 A. No, only what I said. I asked people if they 
thought there was a general correlationship between the 
two and the general impressions were yes. 


175 Q. What’s your idea of average time involved in 
discharging 500 tons over-the-side? A. You mean the 
time of work? 

Q. No. A. I told you before, I don’t know. 

Q. No. The lighterage time at one of your terminals. 
A. I told you before, I don’t know that. 

Q. You have no idea? A. No. 

Q. Do you know the average time involved to discharge 
500 tons to the pier? A. No. 

Q. Do you know what the going rate for a scow is 
per day? 
176 A. No. 

Q. Do you know how much the scow captain is paid 
per day? A. No. 

Q. Do you know how much the scow captain is paid 
overtime if his vessel is worked? A. No. 


3a 
Douglas Yates—Cross 
Douglas Yates 


Cross Examination 
By Mr. Heckman: 


Q. So it comes down to the fact that on and over 
the side delivery, the lighterman must use your labor and 
must use your slings. A. Yes, sir. 

Q. Now, may the lighterman, on arrival at one of your 
piers, demand over the side loading or unloading? A. 
No. 


s s * 


376 Q. Now it is a fact, is it not, that if a truck arrives 
before 3 o’clock that truck will be unloaded at straight 
time? <A. That’s right. 

Q. Even though the unloading may take place after 5 
o’clock. A. That’s right. 


Q. Now if a lighter arrives at 8 o’clock in the morn- 
ing, is there any set time within which the stevedore will 
begin to work that lighter’s cargo over the side? A. There 
is no set time, no. He may not work over the side at 
all. 

Q. Well, assuming it is an over the side cargo— A. 
No, no set time. He will work over the side presumably 
within the free time period generally allowed on lighters 
or as early as possible if we can use them. 

Q. What do you mean when you say that? A. It varies 
between—we are talking lighters, railroad lighters. 

377 Q. I am talking about private lighters. A. Oh, private 
lighters we handle as soon as we can. 

Q. I didn’t ask you that. What do you mean by free 
time in connection with private lighters? A. We govern 
ourselves on the basis that a‘lighter gets two days free 
time. 

Q. What does that mean? A. As a maximum. 

Q. What does that mean? A. That means that two 
working days after he has reported he should be light. 
If we can do it earlier, we do it. 


4a 
Vincent J. Campion—Direct 


Q. And if you don’t do it within two days, what? 
A. Well, then we do the best we can. 

Q. And if you go four days, do you give the lighterman 
any recompense? A. No. The railroad lighters, yes. We 
have a charge, demurrage. Railroad lighters are charged 
with demurrage and we have an averaging agreement with 
most of them. The private lighters, we don’t have. 

Q. Tell us about this treatment on railroad lighters? 

A. Railroad lighters, we have free time which is specified, 
I believe, in the railroad tariffs, not in our tariffs. Rail- 
road published tariffs. They allow two days free time. 
We have averaging agreements with them where if we 
can gain time on one we can apply it against another on 
a thirty day basis. 
378 Q. And if you don’t unload them within the two 
days free time, what happens? A. Unless we have credits 
to apply against them, the steamship companies pays 
demurrage. 

Q. How much? A. I don’t know what it is now. 

Q. What was it the last you new? A. The steamship 
company, they pay it. We don’t pay it. I think $30 a 
day now. I think $30 a day, something like that. 


Vincent J. Campion 


Direct Examination 
By Mr. Heckman: 


Q. When the cargo is being worked over-the-side of 
the ship, are you ever consulted as to whether or not the 
stevedores will work at straight time or overtime? A. 
No. 

Q. When the stevedores decide that they would work 
cargo overtime, what effect does that have on your ex- 
penses? A. Well, we wind up having to pay the captain 
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of the scow his overtime, and this starts at five. Re- 
gardless of whether they start work at eleven o’clock or 
twelve o’clock or one o’clock in the morning, the captain 
still gets paid back to five o’clock, and the same applies 
to our foreman. 

In most cases, we have a foreman with the scow cap- 
tain following a load through so that we have to pay 
the foreman’s time in addition to the scow captain’s. 

Q. Is that ever reimbursed to you? A. No. At one 
time we used to be reimbursed part of it; stevedores 
would honor our invoices. And if I may digress, I can 
tell you why it stopped or how it stopped, if this is in 
order. 

Q. Please do. A. Some ten or twelve years ago, we 
were collecting part of this overtime and we had a meeting 

with the stevedores and terminal operators with re- 
1013 gard to these over-the-side charges, and at that time 

we tried to arrive at some basic rule with regards to 
the demurrage and night overtime and the wharfage; be- 
cause of the inconsistency of the demurrage regulations, we 
wanted to get something in writing where we would be able 
to point to a shipper and say, ‘‘These are the rules in 
New York.’’ 

The same applied to our overtime; we were talking 
to a shipper and we didn’t know whether we were going 
to have to pay the night overtime or whether we were 
going to be reimbursed for it or not. 

We brought this matter up with the stevedores and 
terminal operators and at that time it was quite a shock 
to one of their leaders—I won’t mention names—that 
some of the companies were paying this and from that 
day forward we never collected another cent. 

At a demurrage arrangement or a stated demurrage 
arrangement, we have run into cases where various steam- 
ship companies take different interpretations as to what 
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they should be. The only thing I knew that was in 
existence was some Maritime Exchange Rules which go 
back to 1927—I’m not positive of these dates—which were 
different than Maritime Exchange Rules and these went 
back to 1922, I think. 

But none of these were valid and none up to date and 
it is quite ridiculous to try to work in this day and age 
on this sort of thing. 

1014 As I say, this is how we stopped being paid for 
the overtime. 

Q. So that your testimony is that in the recent past, 
no overtime has been reimbursed to you? A. No. 

Q. From stevedores or steamship companies. A. No. 

Q. I promised that after we were talking about import 
cargo, we would go to export. Will you state any manner 
in which export differs from import other than that the 
procedure is reversed? A. The procedure is slightly re- 
versed. The only difference, of course, is that our shippers 
tell us when to deliver a barge alongside the ship, and 
he gives us a date at which this copper is to be delivered 
and a time. 

We deliver the barge to the pier on that particular date, 
and the operation is reversed. When the steamship com- 
pany or the stevedores unload the barge, we get a receipt 
for the tally rather than giving them a receipt. The un- 
loading operation is just the reverse of the loading opera- 
tion. 

Q. The same dimensions apply? A. Yes. 

Q. The same operation except in reverse apply? A. 
That’s right. 

1015 Q. In the export, is it always necessary that the 
particular pieces of the commodity be moved by hand or by 
truck to a point under the sling where they are loading 
from the scow? <A. Does it have to be moved on the scow? 

Q. Is it always moved by hand or by truck or are there 

occasions when they will drag it by the use of the ship’s 
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tackle? A. A certain amount of it can be dragged instead 
of the boom just picking the cargo directly under it. They 
take the fall and carry it over and make it fast to a draft 
and drag that draft along on the deck until it is under 
the boom and then they pull up. Yes, they do this. 

Q. With respect to both import and export cargo being 
handled over-the-side once the loading or unloading of the 
scow is done, do the stevedores complete it with continuous 
operation with only dinner recesses or dinner breaks? A. 
No. THis happens sometimes and we have other occasions 
where they will put 50 or 60 tons on a scow and then they 
will start and they will go back to work at eleven— 

Q. Eleven at night? A. Yes. 

And then the next day they may start at two o’clock 

in the afternoon. We have had it work out various ways. 
Very rarely is it a continuous operation right through. 
There usually is a stopoff somewhere. 
1016 Q. Why is it that you have a foreman and a scow 
captain? A. Well, first of all, the scow captain, by tra- 
dition and by union agreement and by the man’s ability, 
is not capable of counting a load of copper. The cargo 
is too valuable and, therefore, we cannot trust the scow 
captain counting it. 

The foreman does all the counting to us and sign them 
for us. It has become a practice, I think, in our recent 
union contracts that it states that the scow captain isn’t 
allowed to count a load of cargo, copper. 

Some of the oldtimers can count a load of cargo, copper. 
This is the exception rather than the rule; we do have 
to have a foreman in most cases. 

Q. How about when the stevedores begin to load your 
scows; does anything have to be done to see that they 
handle the stresses and strains of loading? A. Oh, yes. 
This is another reason why the foreman is there and, in 
some cases, the scow captain can help them a little on 
this stowage arrangement for the stress of the hook. But 
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the copper also requires certain types of stowage; they 
want the copper in a particular fashion. And the fore- 
man will make sure this is the way it is stowed rather 
than have to dump it in any fashion on the boat. 

1017 Q. So that so far as the method of loading a scow 
to prevent damage to it by improper stowage, you supply 
the man who has the skill in that? A. Oh, yes. 

Q. And he directs the longshoremen— 

Q. (Continuing) —how to do it to avoid damage to 
your property; is that so? A. Yes, sir. 

Q. It has been said here that the longshoremen are 
losing their skills in loading scows. Do you suffer deck 
damages from time to time? A. Yes, we do. 

Q. In an effort to minimize that expense, what have 
you done? A. On all of our scows that are used in the 
copper transportation work, we have put on wooden deck 
sheathing over the regular deck. This is a protective 
coating of lumber to withstand, first of all, the hilos that 
are used on the scows now and to protect the main deck 
itself from damage should a hilo strike a bad spot and 
try to go through it. 

This is a protective coating put on this to save the deck 
as much as we can and prevent damages to the boat it- 
self. 

1018 Q. Do you have that on your steel scows? A. Yes, 
we do. We have wooden sheathing on our steel scows. 

Q. Have you had any instances where terminal opera- 
tors, members of this Conference, have interrupted the load- 
ing or unloading of one of your scows for days at a time? 
A. Yes. We have had occasions where one of our scows 
was starting to load, the work was knocked off and the 
ship was taken away from the piers and sent elsewhere. 

Q. In the harbor? A. Within the port; to a shipyard 
and sometimes to a terminal. And then they brought .it 
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back again and when they came back they resumed loading 
our equipment. 

Q. Meanwhile your scow was laying at the pier where 
she had been originally delivered by you to pick up a 
given quantity? A. Oh, yes. This entails extra expense. 
Where we are at a pier waiting for the ship to come back, 
our captain is not only being paid the regular wages but 
night watching also for staying aboard the boat to prevent 
theft, and pay a wharfage charge each day that we are 
waiting for the ship. 

Q. When there is no loading, you don’t keep your fore- 
man if you know there is not to be loading; is that right? 
A. We dispense him until the operation starts again. 
1019 Q. But you do keep your scow captain on there for 
the protection of the cargo? A. That’s correct. 

Q. When loading is interrupted at night, are you re- 
quired by the terminal operators to sign a so-called night 
receipt? <A. Yes. 

Q. Will you explain that, please? A. If they stop 
work at five o’clock or eight o’clock or whenever the time 
may be, the steamship company, for their own protection, 
have us sign a night receipt for whatever is supposed to 
be on the scow at that particular time. This is in the 
event that should a mishap arise during the night and 
the scow should sink, we have already accepted delivery 
of that portion of the cargo, which relieves them of the 
responsibility—at least they think it does; but legally I 
don’t know. 

Q. During any protracted interruption in the loading, 
there is a probability that the responsibility for the cargo 
is yours even though you had no voice in the question 
of whether or not the loading was interrupted? A. That’s 
right. 
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1021 Q. In your opinion, does a stevedore or a terminal 
operator gain an advantage from handling cargo over-the- 
side in quantities in excess of 100 tons? A. I would most 
certainly think so. 

Q. What are some of the advantages? A. The first 
advantage is that there are double handling involved when 
it goes over the dock directly onto our scow. If it goes 
to the pier, he might have to move it somewhere on the 
pier, leave it under ship’s hook. Subsequently this en- 
tails our moving it again. 

Q. I am speaking about the advantage to the stevedore. 
1022 A. It relieves the congestion on the pier. I have 
listened at these sessions for the last week about the ter- 
rific congestion on the piers, and certainly if you are 
going to put cargoes, such as some of our copper ship- 
ments, 2000 and 3000 tons on a pier, I don’t know what 
else they are going to get there if they put that kind of 
tonnage on the pier. 

This is going to block the terminal operators’ opera- 
tions; there’s no question about that. We are going to 
have to move that copper a block away in many instances. 

This is the principal disadvantage, I’d say, of the con- 
gestion to the pier, and in some cases I don’t think it 
would carry the weight; some of the piers. 

Q. Do you know for a fact that in many instances, if 
the cargo were handled to the pier, that the stevedore 
would have to move it a greater distance than it is moved 
on your scows? A. Invariably. 
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Direct Examination 
By Mr. Heckman: 


Q. During the course of your presence on piers in 
connection with your work, have you had occasion to ob- 
serve the stevedores handling cargo from the same ship 
to the pier, sir? A. Yes. 

Q. That is cargo that you were not interested int A. 
That’s right. 

Q. What has been your observation with respect to 
the time and work spent by a stevedore in handling cargo 
over-the-side compared with to the dock? A. I would say 
the operation over-the-side would be a more efficient opera- 
tion in that the area where the men are going to work is 
prepared for them. There is no congestion, obstruction. 
They work under ideal conditions. 

Working inshore through the piers there are a number 

of operations going on simultaneously and they 
1139 contend with pier congestion, while they are un- 
loading a ship. 

Perhaps they have to ride the cargo maybe 400 or 
500 feet out to the apron of the pier; maybe into an ad- 
jacent pier. 

Q. What do you mean by the ‘‘apron of the Pier’’? 
A. That is the part in front of the area which is on the 
street; in front of the pier. That is the apron of the 
pier. 

Q. What would be the result if the cargoes over-the- 
side were placed on the pier along with the result of the 
cargo from the ship? A. Under the circumstances, it might 
be physically impossible. If we have, say, 2000 tons of 
copper in the ship and they try to put that on the pier 
along with whatever they have already on the pier, out- 
bound cargoes which are assembled on the pier, plus the 
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inbound cargo coming off the shore, they might have to 
ride the cargo right out onto the apron. 

Q. Are we to gather that there are numerous occasions 
when an inbound "ehip 3 is being discharged and during the 
same time there is already on the pier cargo delivered for 
some other vessel that is later scheduled to come in? A. 
In some other vessel that is later to come in or for the 
very same vessel that we are discharging. 

Q. How long is it since you have seen cargo stowed 
below deck on any kind of lighter operated by lightermen 
in the port? 

1140 A. Actually, I am on the New York piers 21 years 
and I have never seen cargo stowed below the deck. 

Q. In the old days, did you hear of lighters which had 
been built to take some cargo below deck? A. Yes. I have 
actually seen lighters that did have a small cargo hatch 
below deck, but I know in the instance of our own fleet 
back as far as the time I have been there—15 years, 18 
years—we have actually had these hatches closed up and 
the deck built over the hatchway to increase the volume 
of the deck’s space for deck cargo. 

Q. On your lighters and your scows, is the cargo car- 
ried on an. open deck that has no obstruction so far as 
the cargo space is concerned. A. Yes, that is correct. 

Q. And did you hear Mr. Campion’s testimony about 
the distance on which cargo has to be carried when it is 
being handled to or from a lighter or a deck scow? A. 
Yes, I did. 

Q. Do you agree with that? A. Yes. 

Q. One other thing: 

Is the over-the-side cargo, of which we are speaking, 
carried on covered barges to any extent? A. None at all. 
There are no covered barges to my knowledge being loaded 
or discharged alongside ships of New York Harbor at the 
present time. 
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1141 Q. To your knowledge, no cargo from covered barges 
goes on the dock; is that right? A. That is right, sir. 

Q. Captain Yates has testified that his company can 
handle copper over-the-side just as quickly as to the dock. 
Has that been your experience in general around the port? 
A. Yes. I would say perhaps maybe a little more quickly 
to the scow. 

Q. I believe you have testified that you rarely handle 
cargo of less than 100 ton lots. A. I would say almost 
never. 

Q. But in your experience at the piers, have you seen 
the railroad lighters coming in with cargoes of less than 
100 ton lots? A. Yes. I have seen railroad lighters de- 
livering what would be the equivalent of one carload of 
20 tons of cargo to a pier on a scow or a railroad lighter. 

Q. Assuming that the stevedore decides that that small 
lot on a railroad lighter is to be taken over-the-side, and 
assume there is no other over-the-side cargo for that hold, 
is there a difference in the time involved in using the 
offshore rig for a small lot of cargo than there is when 
a stevedore uses the offshore rig for a scow load of the 
size that you send? 

1142 A. No. There would be no difference in the time. 

Q. In other words, the arrangements of booms to han- 
dle cargo offshore is the same for a small lot as for a 
large lot? A. Yes. 

Q. But how about the length of time during which 
the offshore boom is used; is there a difference there? A. 
Perhaps it might be two or three drafts in a 20-ton lot 
on the lighter. If we have 500 or 600 tons, they might be 
working for 24 hour period offshore. 

Q. Is it correct that once having rigged the boom off- 
shore to work your vessel, the boom remains rigged that 
way as long as the stevedore is willing to continue taking 
the cargo from your vessel? A. That is correct. They 
don’t even do what they call trim the boom in regard 
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to our scow. They will shift the scow back and forth 
along underneath the ship’s hold rather than change the 
rig; trim the boom to another position. 

Q .What is involved in the operation of shifting the 

position of the scow back and forth alongside of the hold 
that they are working? A. Letting go perhaps the bow 
line and taking in on the stern line that leads down from 
the deck, adjusting the two lines. 
1143 Q. On import copper, can that be done while the 
stevedore’s employees on your vessels are waiting for a 
sling load to come out of the hold? A. Yes. Our foreman 
and captain usually do that while the work is proceeding. 
There is no loss of time at all. 

Q. Does that also apply when you are delivering cargo 
for export? <A. Yes. 

Q. That they position the scows with no loss of time 
to the stevedores work? A. That is right, sir. 

Q. Once a hilo has been swung over to the deck of 
your scow, is it correct to assume that that hilo remains 
there and can work for as long as the stevedore wants to 
continue working your vessel? A. That is right. They can 
leave the hilo on the deck of the scow overnight as against 
leaving a hilo on the pier overnight. There is a city law 
about leaving vehicles that have gasoline in them on 
the piers as a fire hazard. While they don’t have to re- 
move the hilo from the scow. 

I might add, that the hilo is not always swung over 
the deck of the ship. Very often we will accommodate 
the stevedore who is landing the boat. We will put them 
alongside the boat for them and then use a crane on the 

dock to lift the hilo to the deck of the scow; then 
1144 we put the scow alongside the ship. This saves them 
some time. 

Q. In other words, you have your delivering g tug mak- 
ing two moves in the slip?. A. Yes. 
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Q. One to go alongside the dock and let them put 
the hilo on and your tug waits there. A. Yes. 

Q. And then when they have put the hilo on, then your 
tug will move the scow to a position of wherever hold on 
the ship the stevedore wants to work. A. That is right. 

The same thing, when we are finished working, hap- 
pens very often at the Grace Line: we will be waiting to 
tow the minute they are loaded and we will put it alongside 
and wait for them to lift the hilo off the scow, and then 
they will tow it away the minute the hilo is off. 

Q. Do you make any charge to the steamship company 
for that? A. No. 

Q. Have there been occasions when stevedores have re- 
quested you to place a lighter for either export or im- 
port at a particular hold or hatch? A. I would say that 
is standard procedure. 

Q. Have there been occasions when they have requested 
you to not arrive until after the ship has arrived and 
then go alongside a particular hold? 

1145 <A. That is right, yes. 

Q. Do you make any charge to the stevedore for any 
overtime towing that you might incur as a result of 
that? A. No. 

Q. Do you do that free accommodation for stevedores 
who charge you wharfage? A. Yes, we do. 

Q. Do any of those stevedores to whom you rendered 
that accommodating service ever pay the overtime expenses 
incurred by your company if they choose to work at night? 
A. No. 

Q. Do they ever consult as to whether or not they will 
work at night? A. No, they do not. 

Q. When the stevedore works at night, do you incur 
extra expenses? A. Yes, we do. We pay the captain of 
the boat his time, which continues from five o’clock on 
until the beginning of the next morning. If the scow has 
a cargo on it, copper, we have to watch it and his time 
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continues—and under our present agreement, the overtime 
keeps amounting until it is equal to a day’s pay—¢17—so 
if the boat works, say, two hours, in the evening, they start 
it at four and put maybe 50 tons of copper aboard the 
boat, then knock off, say, at five o’clock or six o’clock, 
we continue to pay the man until the next morning. 

1146 Q. Are we to understand from your testimony that 
for various reasons when there is cargo on a boat, you 
keep your captain aboard at night? A. That’s right, for 
the security of the cargo. 

Q. But when there is no cargo on the boat, you do 
not keep your captain aboard? A. No, we do not. 

Q. And if the stevedores chose to commence work at, 
say, four in the morning, when would your captain’s 
overtime have started to run, even though the boat at 
that moment had no cargo on? A. He would have to get 
straight days pay for the previous day. If you pull him 
out before midnight, he gets the day’s pay. If he does any 
work after five o’clocfl, then you go over on the overtime 
rate and you pick that up from five o’clock to previous 
day. 

Q. So if a stevedore does not begin to put cargo on a 
boat until one o’clock in the morning, you, nevertheless, 
have had overtime on your captain from five o’clock the 
preceding evening? <A. Yes. 

Q. Plus the man’s straight time pay? A. Yes. 

Q. What is your practice with respect to counting? 
Do you have a foreman count or does your captain count? 
1147 A. No. As Mr. Campion testified, the scow contract 
expressly states that a scow man cannot be required to 
count his cargo, that the only man who could do that would 
be a foreman or a lighterman. They are more skilled 
workers, different caliber men? 

Q. So when. the stevedore chooses to work overtime, 
you have overtime paid for two men? A. That is right. 


17a 
Daniel F. Hession—Direct 


Q. Have you had damages to the decks of your scows 
resulting from the manner in which the longshoremen have 
handled the cargo? A. Yes. Not too frequently lately, 
because we have gone into the steel boats and we are 
doing better than when we operated around the piers ex- 
clusively with wooden scows. 

Q. If you were able to make a reasonable forecast as 
to when a scow’s work at a pier would be completed, 
would you be able to run your business more efficiently 
and with less expense? A. Yes, we would. And as a side 
remark, we have had frequent instances where additional 
hour’s work would get a boat light. We asked the steve- 
dore if he would go from, say, five until six p.m. so that 
we can get our boat light and dispatch it to another pier, 
and if the steamship company has not okayed overtime 
on the steamship, the answer is no, despite our problem. 
1148 Q. And then what is it necessary for you to do 
when a thing like that for one hour’s work? A. We would 
have to go out on the market and charter another scow 
from another operator if we did not have an additional 
scow of our own, and then you put the outside scow on 
a job, and if the job took four days, five days, you would 
be subjected to that additional expense until the scow 
got light of the next load that it was carrying. 

Q. And then you would have to tow it back from whom 
you hired it? A. We have to tow it back wherever we had 
picked it up. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Intervening Respondent, the questions 
are: 
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In an investigation under Sections 15, 16 and 17 of the 
Shipping Act of 1916 into the rules, regulations and prac- 
tices of common carriers by water and other persons sub- 
ject to the Act carrying on the business of furnishing 
terminal facilities in connection with a common carrier 
by water, did the Federal Maritime Commission exceed 
its authority, or act arbitrarily or without substantial evi- 
dence, in directing the establishment of rules and regula- 
tions governing the detention of motor carrier equipment 


in connection with the receiving and delivering of property 
at said facilities, upon finding that the existing regulations 
and practices are unjust and unreasonable under Section 
17 and unduly prejudicial under Section 16? 
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In so acting did the Commission prejudice the rights of 
Petitioners by failing to observe any procedure required 
by law? 
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COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the Federal Maritime 
Commission entered in Docket No. 1153 on May 16, 1966. 
The proceeding in Docket No. 1153 was instituted by order 
of the Commission dated October 10, 1963 directing an 
investigation and hearing into truck and lighter loading and 
unloading practices at New York Harbor. Named as re- 
spondents to the investigation were the New York Terminal 
Conference and each of its individual members who, under 
Agreement No. 8005, as amended, approved by the Federal 
Maritime Commission under Section 15 of the Shipping 
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Act of 1916, 46 U.S.C. § 814, collectively establish the rates, 
charges, classifications, rules, regulations and practices 
covering services of loading and unloading of water-borne 
freight onto and from trucks, lighters and barges. Pur- 
suant to this Agreement, Petitioners had published, by 
filing with the Commission, New York Terminal Conference 
Tariffs No. 2 and No. 6 applicable to loading and unload- 
ing and related activities performed in connection with 
lighter and motor carrier traffic, respectively. Stated 
generally, the purpose of the investigation was to de- 
termine whether Agreement No. 8005, and Petitioners ac- 
tivities thereunder, were in compliance with Section 15 of 
the Shipping Act, and whether any of Petitioners’ rates, 
rules, regulations or practices were in violation of the pro- 
visions of Sections 15, 16 or 17 of that Act, 46 U.S.C. 
$§ 814, 815, S16. 


A hearing was convened before Examiner A. L. Jordan in 
New York City on March 9, 1964 and concluded on April 9, 
1964. Following the filing of briefs, the Examiner on July 
15, 1965 issued an initial decision finding Petitioners in 
violation of the Act in several respects. Petitioners ex- 
cepted to the Examiner’s decision, and, on May 16, 1966, the 
Federal Maritime Commission issued the Report and Order 
here assailed. The Commission found, inter alia, that Peti- 
tioners were in violation of Section 17 of the Shipping Act 
by providing in their tariffs for a charge on the direct 
transfer of cargo between an ocean vessel and a truck or 
lighter; that Petitioners were in violation of Section 16 
First and Section 17 by failing to prescribe in their tariffs 
detention rules providing for the payment of a reasonable 
charge for the undue delay of lighters and trucks; that 
Item 10 in Petitioners’ tariff, the so-called three o’clock 
rule, which guaranteed servicing of trucks in line at 3:00 
p.m. only if unloaded by the pier operator, was unreason- 
able under Section 17 of the Act; and that Petitioners’ fail- 
ure to include in their lighterage tariff a provision for the 
assessment of charges against lighters loaded or unloaded 
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from or to the piers as opposed to those loaded directly 
over the side of the ocean-going vessel was a violation of 
Section 17 of the Act. Relating to its findings respecting 
truck detention, the Commission further found that a pro- 
vision in Petitioners’ Tariff No. 6, purporting to immunize 
Petitioners from the payment of detention charges to motor 
carriers, was discriminatory to motor carrier traffic and 
resulted in an undue preference to lighter traffic in that 
Tariff No. 2, applicable to the latter, contained no such im- 
munizing provision but specifically permitted the collec- 
tion of such charges. 


On June 28, 1966, Petitioners filed their petition to re- 
view the Commission’s order of May 16, 1966, invoking the 
jurisdiction of this Court under the Review Act of 1950, 
5 U.S.C. $1031 et seq., as re-enacted by P.L. 89-554, 28 
U.S.C. § 2841 et seq. By order entered August 15, 1966 the 
Court permitted Middle Atlantic Conference (MAC), among 
others, to intervene in support of the Commission. 


Middle Atlantic Conference is a non-profit membership 
corporation consisting of some 1,300 carriers certificated 
by the Interstate Commerce Commission to engage in the 
common carriage of property by motor vehicle in inter- 
state and foreign commerce in and between the Dominion 
of Canada, the District of Columbia and 15 states located 
in New England and the northeastern United States. Un- 
der an agreement approved by the Interstate Commerce 
Commission pursuant to Section 5a of the Interstate Com- 
merce Act, 49 U.S.C. §5b, MAC is the agency through 
which its members collectively discharge their duties under 
Sections 216 and 217 of the Interstate Commerce Act, 49 
U.S.C. §§ 316, 317, to establish, publish, and file just, rea- 
sonable, non-discriminatory and otherwise lawful rates. 
To this end, Middle Atlantic Conference publishes and 
files with the Interstate Commerce Commission rates and 
charges for the transportation of property, and rules, regu- 
lations and practices relating thereto, and participates 
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before that Commission, other Federal and State regula- 
tory bodies, and the courts in proceedings involving the 
lawfulness of these rates, charges, rules, regulations and 
practices, and the rates, charges, rules, regulations and 
practices of other carriers, modes of carriage, and other 
persons rendering services competing with or otherwise 
affecting the services of its members. 


A substantial number of MAC’s members are regularly 
engaged in the transportation of property in interstate 
and foreign commerce to and from the piers at the Port of 
New York. These carriers are directly affected by, and 
have a vital interest in the rates, regulations, practices and 
conditions governing the interchange of property between 
them and water carriers serving that Port. For this rea- 
son MAC intervened before the Federal Maritime Commis- 
sion in Docket No. 1153, and actively participated at each 
stage of the proceeding leading to the adoption of the as- 
sailed Report and Order of May 16, 1966. MAC’s interest 
before this Court is in defending the portions of the Re- 


port and Order relating to truck loading and unloading 
practices, particularly to the Commission’s findings and 
conclusions pertaining to truck detention. Accordingly, 
this brief will be addressed to that issue, and to the various 
allegations of procedural error raised by Petitioners. 


SUMMARY OF ARGUMENT 
I. 


Under the Shipping Act of 1916, the Federal Maritime 
Commission is empowered to regulate the practices of car- 
riers and other persons subject to the Act connected with 
or relating to the handling of property. This necessarily 
encompasses authority to regulate all practices involving 
the interchange of property at piers and terminals, includ- 
ing the transfer of property between ocean and motor car- 
riers. The Commission may exercise this power to require 
Petitioners to adopt tariff provisions designed to reduce 


the delay of motor carrier equipment at the piers, includ- 
ing a requirement for the payment of a reasonable deten- 
tion charge. In doing so here, the Commission made 
adequate findings based on substantial evidence following 
a complete investigation in conformity with the Admin- 
istrative Procedure Act. 


II. 


Petitioners have failed to establish that any procedural 
errors were committed by the Commission violative of their 
right to due process. Section 5(c) of the Administrative 
Procedure Act is not applicable to the type of proceeding 
here involved, and assuming, arguendo, that it is, Peti- 
tioners have made no showing that any actions of the Com- 
mission, its Examiner or its employees were in violation 
of fundamental procedural rights, or that Petitioners were 
prejudiced in any way. 


ARGUMENT 


The Commission’s Findings and Conclusions on Truck 
Detention Are Lawful 


Petitioners candidly admit that they have ‘‘no disagree- 
ment [with the Commission’s finding] that truck conges- 
tion and delay at piers on the New York waterfront is a 
serious problem’’.* Nor do they take issue with the Com- 
mission’s findings respecting the impact of this problem, 
namely, that the resulting inefficient use of equipment and 
labor of the motor carriers tends to increase their operat- 
ing costs, affects their ability to compete with other modes 
of transportation, and imposes a burden on shippers and 
receivers of export and import traffic in that these in- 


“Page references to quotations from Petitioners’ Opening Brief are 
omitted for the reason that, under the Court approved stipulation gov- 
erning procedures on this appeal, the printed briefs of all parties are being 
filed simultaneously. Hence, Petitioners’ printed brief was unavailable at the 
time Middle Atlantic Conference’s brief was submitted to the printer. 
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creased costs of the motor carriers are necessarily passed 
on by them in the form of higher rates. (J.A. 66) Con-. 
ceding all this, Petitioners nevertheless ask this Court to 
nullify the Commission’s efforts to deal with this substan- 
tial evil affecting the interchange of import-export cargo 
at the New York piers. 


Petitioners say that the Commission has no authority 
under Section 17 of the Act to require them to adopt uni- 
form tariff provisions regulating the detention of motor 
vehicles at the piers. While not entirely clear, the thrust 
of their argument seems to be that, while Section 17 re- 
quires Petitioners to ‘‘establish, observe and enforce just 
and reasonable regulations and practices relating to or 
connected with the receiving, handling, storing, or deliver- 
ing of property’’, truck detention is not a levy against 
the cargo or ‘‘property’’, but is a payment to the truck. 
They contend that, since the truck has a fixed tariff rate for 
carriage of cargo irrespective of delay at the piers, the 


payment of truck detention would not in any way enure 
to the cargo. 


The short answer to this argument is that it miscon- 
ceives the very nature and functions of a detention or de- 
murrage rule. These charges have nothing to do with 
transportation rates. They are no part of, and are separate 
and distinct from the charges for transportation, or serv- 
ices incidental to the transportation, of property which are 
assessed against the cargo and payable by the shipper re- 
sponsible therefor. Berwind-White Coal Min. Co. v. Chi- 
cago & Erie R.R., 235 U.S. 371. Hence, while they may fol- 
low the shipment and be collected together with the trans- 
portation charges, as a distinct and separate charge they 
may also be collectible from one other than the shipper re- 
sponsible for the transportation rates. Krauss Brothers 
Lumber Company v. Director General, 92 I.C.C. 450; 
Manassas Timber Company v. L. & N. R.R. Co., 115 L.C.C. 
421, at 425. 


It is well settled that the primary purpose of a deten- 
tion or demurrage charge is not to compensate for services 
rendered by a carrier, but ‘‘to eliminate the abuse of ex- 
cessive and unreasonable detention’’ of the carrier’s equip- 
ment, American Wholesale Lumber Assoctation v. Director 
General, 66 I.0.C. 393, 396, 397 (1922). A demurrage or 
detention charge consists of two elements, namely, com- 
pensation for use of the equipment, and a penalty designed 
to prevent the undue detention of equipment. While the 
charge is in the nature of a penalty, it is entirely lawful 
so long as its purpose is to secure to the shipping public 
a more efficient use of carrier equipment. Turner, Dennis 
and Lowry Lumber Company v. Chicago, M. & St. P. Ry. 
Co., 271 U.S. 259, affirming 2 F.2d 291 (1924). And, of 
course, to be effective as a penalty, the charge must be 
payable or ultimately borne by the one having control over 
the delay, or one to whom the delay is attributable. 


Petitioners are in error when they say that the truck 
has a fixed tariff rate for the carriage of cargo irrespec- 
tive of delay at the piers. Pointing to a proceeding before 
the Interstate Commerce Commission in Detention of Mo- 
tor Vehicles—Middle Atlantic and New England Territory, 
318 L.C.C. 593 (1962), Petitioners say that that Commission 
there ‘‘refused to allow truckers to provide for detention at 
terminals in their truck tariff’, This is incomplete and 
incorrect. That proceeding was an investigation instituted 
by the Interstate Commerce Commission at the request of 
MAC into the charges for detention of motor vehicles in- 
cident to the loading and unloading of trucks and the rules, 
regulations and practices in connection therewith of all 
motor common carriers operating in Middle Atlantic Terri- 
tory. MAC proposed a uniform detention rule for prescrip- 
tion by the Commission to eliminate a chaotic situation 
then existing within Middle Atlantic Territory under which 
a great number of motor carriers operated within the 
territory under numerous detention rules varying signifi- 
cantly in their terms and requirements. The Interstate 


8 


Commerce Commission approved MAC’s proposed rule in 
most respects. However, the Commission ordered the rule 
to be amended to delete the definition of ‘‘consignor’’ and 
‘‘consignee’’ under which the Rule purported to specify 
the person actually responsible for detention, and liable for 
the charges. See 318 I.C.C. 593 (1962). 


On August 19, 1962, the Interstate Commerce Commis- 
sion vacated and set aside this report, and reopened the 
investigation for further hearing. On April 23, 1965 the 
Commission issued a report and order on further hearing, 
325 1.C.C. 336. In this later report the Commission ap- 
proved for prescription throughout Middle Atlantic Terri- 
tory a uniform detention rule which is applicable when 
motor carrier vehicles are delayed or detained at premises 
of the shipper, or at places designated by the shipper. 
Petitioners were parties to that proceeding, and there, as 
here, contended that it was improper for a detention rule 
to be applicable to pier locations. The Interstate Commerce 
Commission dismissed this contention, holding that the 
‘‘efficient and economic operation of vehicles is the ob- 
jective no less when the interchange is of water-borne 
traffic as when it is of other traffic.”? 325 LC.C. at 340. 
Contrary to Petitioners contention, the Commission spe- 
cifically refused to restrict MAC’s detention rule to exclude 
its applicability to the detention of vehicles at the New 
York piers. 


Under the detention rule of Middle Atlantic Conference 
its motor carrier members are required to collect detention 
charges where equipment is detained beyond the free time 
provided in the rule. MAC’s rule does not in terms 
designate those liable for payment, but it plainly contem- 
plates the assessment and collection against those respon- 
sible for the equipment delay. Because of Petitioners’ un- 
lawful maintenance in their truck loading and unloading 
Tariff No. 6 of Item 16 by which they have immunized the 
steamship companies and others operating piers at New 
York Harbor from the payment of MAC’s detention 
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charges, the motor carriers have been unable to collect 
them. Their only recourse is to seek to collect the charges 
from the shipper liable for the motor carriers’ transporta- 
tion charges. But, as we have seen, detention charges 
bear no relationship to transportation charges, and since 
the shipper has no control or responsibility whatever over 
the delay of equipment at the piers, the shipper under- 
standably refuses to pay such charges. As a result, the 
substantial expense incurred in delays at the pier neces- 
sarily find their way into higher rates and charges for 
motor carrier service at the piers. This increased cost 
to the shipper was one of the very reasons why the Commis- 
sion here found that Petitioners are liable for detention 
charges. Not only will it tend to reduce the delay of equip- 
ment now experienced at the piers, but, as the Commission 
found and Petitioners concede, it will thus reduce the costs 
to the motor carrier and ultimately to the shipper which 
are directly attributable to such delays. 


Petitioners say that the Commission’s order is arbitrary. 
Specifically, they contend that the Commission’s order 
directing them to prescribe a truck detention rule is incon- 
sistent with the Commission’s statement at page 12 of its 
order (J.A. 74) to the effect that because of the many 
and varied factors which may or do contribute toward a 
particular instance of delay, it is virtually impossible to 
determine responsibility for truck delay. There is nothing 
inconsistent between this statement and the Commission’s 
determination that Petitioners must pay reasonable deten- 
tion charges. The Commission is not saying, as Peti- 
tioners would have it, that the cause of delay cannot be 
ascertained in a particular instance. The Commission is 
merely recognizing, as the record shows, that delays are 
attributable to many factors which, unlike lighter delays, 
cannot be isolated and attributable to any single cause. 
Moreover, this argument again misconceives the nature 
and function of a detention charge. The necessity and 
practicability of a detention rule need not and does not de- 
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pend on the isolation of the cause of delay in a particular 
instance. The rule presumes delays, and further presumes 
that they will be caused by many factors, many of which 
cannot be anticipated. It is for this reason that a deten- 
tion rule must place on the one under whose control the 
delay occurs, the onus of accounting for the delay of equip- 
ment. This is not to say that a detention rule may not 
provide for the exoneration of liability where the delay is 
beyond his control, for example, where strikes, weather 
conditions, or acts of God intervene as a cause of the 
delay. Thus, it is not uncommon for a demurrage rule to 
provide for relief from charges for a certain period follow- 
ing a severe storm, while requiring the assessment of 
charges following that period where the inability to unload 
and release the equipment is thereafter for reasons peculiar 
to the business of the one detaining the equipment. See 
for example Federal Chemical Company v. New York Cen- 
tral Railroad Company, 308 I.C.C. 386. 


Petitioners’ remaining arguments are specious. They 


make the contention that the Commission’s order as it re- 
lates to motor vehicle detention violates the rule making 
provisions of the Administrative Procedure Act, 5 U.S.C. 
§ 553, in that no notice of proposed rule making was given. 
Here, of course, the Commisson prescribed no rule, but 
merely held that the failure of Petitioners to prescribe one 
was a violation of the Shipping Act. Petitioners themselves 
necessarily recognize this by complaining that the Commis- 
sion’s order is vague and ambiguous because it does not 
spell out the specific terms and conditions of a detention 
rule. Had the Commission done so, the Petitioners’ argu- 
ment on the rule making violation would perhaps be well 
taken. Having found that the absence of a truck de- 
tention rule in Petitioners’ tariff violated the Act, the Com- 
mission, had it determined to prescribe a rule, might well 
have been required to institute a rule making proceeding 
looking to its prescription. It did not do this but adopted 
the only alternative available to it, that is, it permitted Peti- 
tioners to prescribe their own rule in the first instance. This 
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is all that the Commission was required to do. And we are 
at a loss to understand how this is violative of Petitioners’ 
rights. 

Finally, Petitioners claim that the Commission improp- 
erly ignored a truck appointment provision which Peti- 
tioners inserted in a superseding Truck Tariff No. 7, which 
was filed with the Commission before its decision but after 
the Examiner’s decision. Here again, this argument is in- 
consistent with Petitioners’ other contentions. Whether 
or not the truck appointment provision in Tariff No. 7, or 
any other provision Petitioners might adopt, is just and 
reasonable, and in compliance with the Commission’s order, 
was not a proper subject of this investigation, but is a 
question which must be answered in a rule making pro- 
ceeding instituted upon proper notice. 


No Rights of Petitioners to Procedural Due Process 
Have Been Violated 


By order entered October 31, 1966, the Court has deferred, 
pending the hearing of this case on its merits, a ruling 
on Petitioners’ motion to adduce additional evidence in 
support of various allegations concerning violations of 
Section 554(d) of the Administrative Procedure Act, 5 
U.S.C. §554(d). In their brief, Petitioners have renewed 
this motion, and, in support thereof, have advanced sub- 
stantially the same arguments previously made in the 
motion itself. 


Petitioners make three allegations respecting procedural 
violations. They say: first, that staff members, who en- 
gaged in the investigation participated, and advised the 
Commission respecting its decision; second, that the hear- 
ing examiner was improperly under the supervision and 
direction of staff members having investigatory responsi- 
bility; and third, that certain staff members made improper 
ex parte communications to the Commission.* 

* Significantly, Petitioners have not renewed, and, hence, have apparently 


abandoned, the contention in their motion that the Examiner engaged in 
improper ez parte communications. 


Petitioners support the first allegation with extracts 
from the minutes of certain meetings of the Federal Mari- 
time Commission at which the Commission instituted this 
proceeding, and thereafter voted to issue the report and 
order here under review. By letter of July 29, 1966 
from the Commission’s Secretary to Petitioners’ counsel 
transmitting these extracts, the Secretary lists as among 
those present at these meetings various personnel of the 
Commission’s staff, such as the General Counsel, employees 
of the Office of Foreign Relations, the Secretary, and Spe- 
cial Assistants to the Commissioners. (J.A. 179) The 
substance of Petitioners’ contention is that the presence of 
such personnel at these meetings is a violation of Section 
554(d) of the Administrative Procedure Act. This totally 
ignores the plain language of that section which provides 
in part that: 


“This subsection does not apply— 
(A) in determining applications for initial licenses; 
(B) to proceedings involving the validity or appli- 
eation of rates, facilities, or practices of public 
utilities or carriers; or 


(C) to the agency or a member or members of the 
body comprising the agency.”’ 


Section 554(d) is thus not applicable here, first, because 
the Federal Maritime Commission, as a body, and each 
member, thereof does not come within its proscriptions, 
and, secondly, because the proceeding before the Commis- 
sion here was a rule making proceeding instituted to deter- 
mine the validity of Petitioners’ practices in rendering 
common carrier terminal services at the Port of New 
York, and, hence, was the type of proceeding specifically 
excluded from the requirements of Section 554(d).* 


* Petitioners’ argument that the above quoted exclusion of Section 554(d) 
is not applicable because they are not public utilities or carriers is not 
persuasive. Some of Petitioners are steamship companies and, hence, common 
carriers. Others are pier operators conducting terminal operations under 
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Assuming, arguendo, the attendance of the Commission’s 
staff personnel at its meetings was somehow improper, 
Petitioners fail to show that such personnel actually par- 
ticipated in the decision, or how their presence was other- 
wise prejudicial to them. A reading of the extract of the 
May 12, 1966 Minutes of the Commission shows on its face 
that the sole purpose of that meeting was not to deliberate 
on and decide the issues in this proceeding, but to approve 
the issuance of the report and order already prepared in 
accordance with the prior direction of the Commission. 
(J.A. 181). Moreover, even if the Commission’s staff 
had participated in the drafting of the report and order, 
no right of due process would have been denied Peti- 
tioners. As the Court of Appeals for the Ninth Circuit, 
in Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 676 (1949), 
stated in answer to a similar contention with respect to 
the preparation of portions of findings and conclusions 
of the Federal Security Administrator (174 F. 2d at 694): 


‘s, .. there is no constitutional prohibition against the 
findings and conclusions being drawn by the successful 
party at the direction or with the permission of either 
a trial judge or administrative hearing officer. To so 
declare would cause unjustifiable opprobrium upon the 
trial bench of both the Federal and State judiciary. 
In judicial proceedings, the separation of judge and 
litigant necessary for a minimum of fairness is in that 
portion of the decisional process involved in actually 
making the decision. It cannot be contended that mere 
drawing of the findings is participation in the actual 
decision. The requirement of Section 5(c) [of the 
Administrative Procedure Act] of separation of func- 
tions in adjudications arose as the result of extensive 
public criticism of the fairness of hearings in which 
the trier of fact and the investigative and prosecut- 


contract with steamship companics, and, thus, are fulfilling as agents their 
common carrier duty to maintain terminals for the reecipt and delivery of 
cargo. Since Section 17 of the Shipping Act specifically regulates such ter- 
minals, Petitioners clearly come within the meaning of the Section 554(d) 
exclusion, 
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ing officials were members of the same agency and 
often exchanged duties.’? (Emphasis the Court’s, 
footnotes omitted). 


Significantly, nowhere do Petitioners allege that the Com- 
mission’s personnel actually participated in the decision 
of this case. Nor do they explain how their mere presence 
at the meeting at which the Commission’s Report was ap- 
proved for issuance is unfair to them. 


Amos Treat & Co., Inc. v. S.E.C., 306 F. 2d 260, 113 App. 
D.C. 100 (1962) and Columbia Research Corp. v. Schaffer, 
256 F. 2d 677 (C.A. 2, 1958) strongly relied upon by Peti- 
tioners are inapposite. The Amos Treat Case involved 
the question as to whether a member of the Securities and 
Exchange Commission, who was the Director of the Com- 
mission’s division which investigated and recommended 
the institution of a proceeding, could thereafter participate 
in the Commission’s deliberations and final decision in that 
proceeding where he had, in the interim, been appointed as 
a member of the Commission. In the Schaffer Case the 
question under the Administrative Procedure Act was 
whether an assistant counsel in the agency’s general coun- 
sel office could make the final decision on a matter which 
had been raised in a complaint prepared by his superior, 
the general counsel. Judge Learned Hand’s conclusion 
that the subordinate’s passing upon the success of what 
his superior had undertaken violated Section 554(d) was 
obviously correct. But this holding has no bearing on 
the propriety of the Commission’s action here, where, as 
the superior, it has passed on the investigatory under- 
taking of its employees, an act which is a commonplace 
procedure in administrative proceedings. 


Petitioners have cited only one instance in which a com- 
munication was made between the Commission and its 
staff. The communication they cite, the memorandum of 
April 7, 1964, was in connection with the Examiner’s issu- 
ance of a subpoena, and was before the Commission on 
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Petitioners own appeal from the Examiner’s action. (J.A. 
169) The Commission was faced with the determination 
of whether to seek enforcement of the subpoena. Thus, 
the Commission’s reliance on its staff was entirely proper, 
indeed necessary, to carry out the Commission’s enforce- 
ment obligation under the Shipping Act. 


Finally, Petitioners argue that the proceeding below 
was tainted because the examiner who heard the case was 
under the control of the Commission’s Managing Director. 
In support of this they point to Amendment 6 to Commis- 
sion Order No. 1 issued February 28, 1964 (29 F.R. 4285, 
March 18, 1964), which, under Section 3.02 thereof, pur- 
ported to place the Commission’s hearing examiners under 
the supervisory control of the Commission’s Managing 
Director. As Petitioners point out, this action of the Com- 
mission was immediately criticized on the ground that it 
was inconsistent with Section 554(d) of the Administra- 
tive Procedure Act. Indeed, the objection of the Maritime 
Administrative Bar Association, by its president’s letter 
dated March 31, on which Petitioners rely, was made a mere 
13 days after the provision was promulgated in the Federal 
Register. As Petitioners themselves show, as a result of 
this and similar criticisms, the provision was immediately 
rescinded by the Commission by an order which appeared 
in the Federal Register May 13, 1964 (29 F.R. 6290). Thus 
the offending portions of Section 3.02 were only briefly in 
effect, were adopted well after the hearings in this proceed- 
ing commenced, and were rescinded soon after the hear- 
ings concluded and long before the examiner issued his 
recommended decision in this proceeding.* 


Petitioners neither show nor contend that Section 3.02 
ever became operative in fact. Indeed, in view of the 


* Petitioners quote at length from a memorandum of the Commission’s 
Chicf Hearing Examiner, dated April 9, 1964, strenuously objecting to Amend- 
ment 6. If anything, it shows that the Commission’s Examiners strongly re- 
sisted supervision and direction by the Managing Director at the very time 
Petitioners imply that they were being improperly supervised. 
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hasty criticisms that were made, and the prompt rescission 
of the provisions of Section 3.02 relating to hearing ex- 
aminers, it is clear that the Managing Director had neither 
the time nor the opportunity to exercise any control over 
the hearing examiner in this proceeding. In any event, 
Petitioners do not allege, much less show, that any improper 
control was actually exercised, but rely solely upon the 
shortlived existence of the ill fated Amendment No. 6. 
This Court is entitled to somethiing more specific and con- 
vinaing on which to weigh the extraordinary relief asked 
by Petitioners. 


In seeking to adduce unidentified evidence de novo before 
this court, Petitioners rely upon Section 7(c) of the Re- 
view Act of 1950 (the Hobbs Act), 72 Stat. 951, 5 U.S.C. 
$1037. Besides requiring a showing of materiality which, 
in and of itself, requires a showing of specific evidence to 
be adduced (a showing which Petitioners have wholly 
failed to make here), Section 7(c) requires that reasonable 
grounds be established for failure to adduce the evidence 
before the agency. Petitioners have completely ignored 
this statutory requirement. Petitioners were first placed 
on notice as to the allegation concerning improper control, 
by the promulgation of Amendment 6 to Commission order 
No. 1 on February 28, 1964, a date prior to the commence- 
ment of hearings in this case. They were again placed 
on notice on March 31, 1964, when the objections of the 
Maritime Administration Bar Association were submitted 
to the Commission. Petitioners, having had knowledge 
of the ‘‘questionable’’ procedures adopted by the Commis- 
sion, nevertheless failed to timely object in this proceeding 
when they could have done so before, or while the hearing 
was in progress. Equally unexplained is Petitioners’ delay 
in raising the allegation of ex parte communications. Ac- 
cording to Petitioners’ motion, the basis for this allegation 
first came to light in the District Court proceedings in 
connection with the subpoena enforcement. Yet these court 
proceedings took place well before the adoption by the 


17 


Commission of its final decision in this case on May 16, 
1966. It is fundamental that allegations of error cannot 
be raised on judicial review of an administrative order 
where the allegations could have been, but were not, ad- 
vanced and preserved by the party in the administrative 
proceeding itself. Here Petitioners had actual knowledge 
and ample opportunity to raise the various allegations, it 
now urges before this court, in the proceeding before the 
Federal Maritime Commission. As this court stated, in 
favorably quoting the Civil Aeronautics Board, in North 
American Airlines v. C.A.B., 240 F. 2d 867, at 874: 


‘‘We think it is perfectly plain that respondents are 
not entitled to sit back until Board decision is immi- 
nent and at their convenience come forth with a claim 
for disqualification of a Board member based upon 
alleged facts within respondents knowledge long prior 
to consideration of this case by the Board.’’ 


CONCLUSION 


For the foregoing reasons, Middle Atlantic Conference 
submits that the Commission’s Report and Order of May 
16, 1966 must be affirmed. 
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